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l. Introduction: general overview

While Departments of Corrections have contracted with private agencies for inmate beds for
decades, these contracts have typically been for halfway house type beds and the contracts were with
small not-for—profit organizations. When compared to the cost of operating a major prison, these agree-
ments did not involve particularly large sums of money. Since they were made primarily with voluntary
organizations, “profit” was rarely an issue.

All this changed in the mid-1980s when “privatization” in the form of state departments of cor-
rections contracting for prison beds operated by large for-profit corporations suddenly burst upon the
corrections scene. These companies offered to design, build and operate large prisons. In one case,
Tennessee, a private company proposed to take over the state’ s entire prison system. The attempt to con-
vince the state to contract out operations of its entire system failed, although the state does currently con-
tract for some beds. Even as private companies claimed they could operate correctiona facilities more
cheaply and efficiently than the public sector, initially, few state correctional agencies welcomed private
prison companies or sought their services.

Despite the early lack of enthusiasm among corrections professions for private prisons, most
states ultimately did buy into some form of privatized correctional operation, and by the mid-1990s, the
private prison movement had become an important aspect of American corrections and indeed, around
the world. By the end of 1999, the rated capacity of private secure adult correctional facilities in oper-
ation or under construction in the U.S., including beds in prisons, jails, and immigration facilities, was
more than 122,000.1 Many of the private companies also operate juvenile facilities. The largest two pri-
vate corrections companies each operate more custodial beds than most state Departments of
Corrections. Private prisons also operate overseas, at least in the U.K., Australia and South Africa.

Controversial or not, private prisons have become a significant part of the American correction-
a scene and, for some states, as a source of a substantial number of beds. The impetus for contracting
may come from a Department of Corrections searching for a solution to a crowding problem. Or it may
come from state policymakers who believe taxpayers will pay less for private beds than public beds.
Regardless of who originally initiated the drive to privatize, or the reasons behind it, many states are cur-
rently contracting for private beds, and it islikely that still more will face the contracting decision in the
future.

1 http://web.crim.ufl.edu/pcp/census/1999/Figurel.html.

Association of State Correctional Administrators 1



Contracting Manual William Collins

This manual on corrections contracting, along with its companion on the monitoring of private
correctional contracts, were commissioned by the Corrections Program Office of the Office of Justice
Programs, United States Department of Justice to address the need and desire of correctional adminis-
trators for the guidance of their colleagues who have experienced the challenges involved in soliciting,
contracting and monitoring private corrections contracts. It is meant to impart the practical, “hands-on”
aspects of the corrections contracting experience so those who are just embarking on dealing with private
corrections can take advantage of the experience and expertise of those who have been there and done it
— some of them many times before.

The contents of this manual come from many sources well beyond the author’s own experience.
The author had the benefit of reviewing numerous sample contracts and Requests for Proposals (RFPs),
and answers to surveys from both public and private agencies added valuable information and guidance.
The members of the Privatization Issues Sub-committee of the Association of State Correctiona
Administrators, which is comprised of corrections Directors and their designees from both state and fed-
eral agencies, substantially guided the development of this manual and reviewed multiple drafts of the
documents and offered very constructive suggestions. To the degree it is useful, the credit goes to them.

* * *
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II.  Scope of the Manual

In the traditional Department of Corrections, the agency Director maintains considerable power
over the operation of individua institutions, which are managed and operated by civil servants directly
or ultimately responsible to the Director. In such departments, wardens and other staff may often serve
at the pleasure of the Director, who in turn serves at the pleasure of the Governor. The traditional
Director istypically empowered to change policies and operating philosophies sometimes on little more
than whim. The governor can do likewise, and, if so desired, change Directors at the same time.

In the case of the private correctional facility, however, such power relations do not necessarily
hold. The powers and authority the Director has over the private prison do not flow directly from the
laws that define the powers of the agency Director. Rather, they are defined by the contract between the
public agency and the private prison operator. It iswithinthefour corners of the contract that the respec-
tive powers and duties of the private contractor and public agency are defined. The agency Director
who does not understand this may find him or herself with more obligations and/or fewer powers than
he or she wants or needs.

Agency administrators who fail to recognize the most critical aspects of the contractual relation-
ship, or who simply overlook and consequently fail to address important issues in the contract, may face
serious operational difficulties during the life of the contract. When a contract does not speak to critical
issue“X,” or failsto address such an issue completely, the administrator may be unable to force the con-
tractor to follow the administrator’s wishes on such an issue. While the administrator want to amend the
contract to meet the newly realized desires, the contract will have to be renegotiated, which requires the
agreement of both parties. If the administrator wants new obligations to be added, the private company
may agree only if new funds are provided to the contract to pay the costs of the added obligations.

Relying on American Correctional Association (ACA) Standards in constructing a contract can
help administrators identify issues that should be included in the contract, but reliance on ACAstandards
alone will not guarantee that all of the detail and nuance that an administrator will want to include will
indeed be incorporated in the contract.

A successful privatization contract begins with awell-drafted contract, which in turn begins with
a comprehensive, well-drafted Request for Proposal (RFP). While a poorly drafted contract may cer-
tainly increase the possibility of apoor contracting experience for the correctional agency, the best draft-
ed contract will not guarantee a successful contracting experience any more than a superbly drawn set of
policies and procedures assures a well run prison. Monitoring the private company’s compliance with
the contract and having an effective means of enforcing compliance with the requirements of the con-
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tract is ultimately the key to a successful contracting experience. This document focuses on the drafting
of the RFP and the subsequent contracting process. A companion document, Monitoring Correctional
Services, discusses monitoring issues.

These pages focus primarily on the situation in which the Department of Corrections is contract-
ing with a private provider whose facility is located within the state where the Department is also locat-
ed, and where the Department will provide essentially all of the inmates to be housed in the facility. To
alesser extent, it will discussissues relating to the situation where the provider is located in another state
and the situation where the facility houses inmates from more than one jurisdiction.

In preparing this manua, questionnaires were sent to state departments of correction.?
Questionnaires were also sent to major private prison companies. The responses to both questionnaires
served as an important source of information for this manual and are reflected in the text. States were
asked questions regarding the origins of their decision to contract; who participated in drafting their RFP;
the extent to which it was original work or drew from the work of other jurisdictions; and whether and
how the process could be improved. Questions were also asked about the evaluation, selection, and con-
tract drafting processes.

The questionnaire sent to private providers was somewhat different. It asked how the contractor
selection process could be improved; how an RFP could be drafted to elicit the best responses; what pos-
itive steps a jurisdiction could take in drafting and negotiating a successful contract; what a reasonable
amount of time to respond to the RFP might be; and what their experience was with ramp up time and
various pricing schemes.

The discussion of contracting and contract monitoring that appears in these pages was guided and
supported by information provided by the Correctional Programs Office, Office of Justice Programs,
United States Department of Justice and the Association of State Correctional Administrators (ASCA). It
was through the leadership and involvement of these organizations that this project took root, grew, and
flowered.

2 Jurisdictions responding to the survey included Alaska, Arizona, the Federal Bureau of Prisons, Connecticut, Delaware,
Idaho, lowa, Louisiana, Michigan, New Mexico, North Dakota, Oklahoma, Tennessee, Texas, Washington, and West Virginia.
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[11. The Decision to Contract

The impetus for contracting for prison beds may or may not originate with the Department of
Corrections. Even though an agency may not be considering privatizing prison beds and may even be
philosophically opposed to the concept, others may make the decision for it such as the state legislature
or the governor’s office. Other circumstances, such as the need to bring new prison beds online quickly,
may compel an agency to look to the private sector.

Addressing crowding problems is the most common reason agencies turn, or are turned, to con-
tracting. Depending on the seriousness of crowding pressures, the speed with which a private company
can bring beds on line may take on greater influence and importance as agencies, legidative, and execu-
tive branch leaders consider prison bed expansion options. Some prison companies have built what
amounts to “spec prisons,” facilities begun without a guaranteed source of inmates to fill them. Spec
prison beds may be almost immediately available to an agency.

One price the agency using “spec beds” may pay is reduced control over operations of the private
prison. While the Department that contracts for all the beds at a private prison may be able to insist upon
exclusive control over the operation of the facility, the Department that rents beds from a private spec
prison that rents beds to several other customersislikely to forfeit exclusive control. Beds at such facil-
ities tend to be available on a “take them or leave them” basis.

Some state administrators report that their decision to contract arose from aneed to deal with spe-
cial populations. One jurisdiction saw contracting as a means of providing housing for violent youthful
offenders convicted as adults. The Federal Bureau of Prisons houses sentenced criminal aiens exclu-
sively at private facilities.

The notion that privatizing prison beds will save the jurisdiction money is often a strong moti-
vating factor. Whether private sector corrections can indeed operate a prison significantly cheaper than
the public sector, assuming the two facilities are comparable, remains subject to debate.3

Another factor that agencies noted as influencing the decision to privatize included the percep-
tion that private prison operators have greater flexibility in managing and operating prisons, and there-
fore can operate them more effectively and efficiently than their state agency counterparts. Private prison
advocates argue, for instance, that private facilities are not constrained by government red tape in such
areas as purchasing and personnel. Therelative effectiveness and efficiency of private versus public pris-
onsis still amatter of debate.

3 See http://www.ucc.uconn.edu/~wwwsoci/fraser.htmIl#ToC2.
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V. TheRequest for Proposal: importance and contents

A strong contract begins with a strong Request For Proposal (RFP). The responses the document
produces become the basis upon which the agency selects a contractor. The RFP defines the nature and
content of the proposals received and in turn define the contents of the contract. If important issues are
overlooked in drafting the RFP, it may be difficult to insert them later. Accordingly, some jurisdictions
literally import the contents of the RFP into the contract as the primary statement of work.

The agency needs to know what it wants, but if it rushes, or is rushed by political pres-
sure, expectations may easily be overlooked. Precision in the RFP avoids misunderstandings and pro-
vides the basis for an equally precise contract. As one Department of Corrections survey respondent
noted, “Don’t hurry with the RFP. Analyze fully the DOC’s expectations. Be very exact and firm.
Expect the best.”

RFPs. A Homemade Product

Despite an increasing number of agencies contracting for prison beds, most corrections agencies
responding to the survey reported that they developed their own RFPs with relatively little reliance on or
examination of the work of other agencies. Those most experienced with the solicitation and contracting
process say that this is a mistake. One department official answering the survey described his agency’s
first RFP as “a hit primitive by today’s standards. We did not seek help from an outside consultant
[athough] in retrospect, we should have.” The*do it yourself” approach to RFP devel opment, where the
RFP is developed from scratch and relies exclusively on in-house resources, seems shortsighted today.
An agency can benefit from the experiences of others.4 Similarly, aconsultant with extensive experience
serving multiple agencies in the preparation of private prison RFPs and contracts can offer valuable
insights into the process.

The suggestion that agencies look at what others have done should not be construed as a recom-
mendation that an agency simply cut and pastes its RFP or contract from the work of others. In every
case, individual, agency-specific work is necessary because of factors such as differing policy approach-
esto facility operation, varying levels of expertise and experience in contracting, and the unique require-
ments of state law.

4 ASCAmaintains a collection of RFPs and contracts from various DOCs.
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Who Preparesthe RFP?

When asked who was the most important group to participate in devel oping the RFP, most respon-
dents to the questionnaire noted: “ prison operations staff.” By this they meant the input and involvement
of not just wardens and other prison managers, but also that of seasoned staff expert experienced in the
aspects of prison operation relevant to the contract, including security, medical services, plant operations,
food service, and the like.

According to questionnaire respondents, assistance from agency legal counsel in preparation of
the RFP was second in importance. Counsel can play at least two roles in the RFP and contracting
processes. One is to assure the basic legal requirements of state law are met in each process. Counsel
can also provide valuable assistance in the contract drafting process, where careful wording of contract’s
clauses is of great importance. Avoiding technical errors in the RFP and contracting processes reduces
grounds for potential challenges to the final result.

Consultants were cited as the third most important contributors to the RFP drafting process.
Especialy for agencies entering into a prison bed contract for the first time, an experienced consultant
can help the agency avoid mistakes others have made and assure high quality RFPs and contracts.
Interestingly, some agencies answering the survey spoke strongly in favor of using consultants, while
others indicated they themselves did not use consultants in either the RFP or contracting process.

In any jurisdiction, there are important stakeholders to be identified and involved in any major
contracting process. In the state government context, stakeholders external to the corrections agency may
include representatives of the Attorney General’ s Office/ In other jurisdictions, involvement of the state
procurement agency is critical. While the cast of important stakeholders may vary from one jurisdiction
to another, the lesson holds for al: if significant stakeholders in the state contracting process are not
included throughout the processes of developing the RFP and contract drafting, inter-agency squabbles
may arise late in the process that could threaten to undermine the weight and force of the contract. Such
inter-agency issues may prove to be important concerns in their own right, or may be turf issues, but the
result will be the same: if at the last minute a significant and powerful stakeholder says “you can’'t do
this,” the agency risks losing significant amounts of both time and money.

Agency managers might not immediately think of involving potential bidders in the RFP devel -
opment process, yet thisis exactly what one large jurisdiction has done, and finds it yields valuable ben-
efits. The agency accomplishes this by publishing a draft of the RFP in alegal newspaper, such as the
Commerce Business Daily, and inviting comment. It also conducts open meetings with potential vendors
to discuss the content of RFPs in a more general fashion. These “interchange meetings’ are announced
in advance to al known potential vendors and have been the source of valuable input. Such a process
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must be carefully structured so as to avoid creating questions about the fairness or appearance of fairness.
One of the private agencies aso urged that the RFP process include input from private providers, sug-
gesting that such input could avoid placing unrealistic expectations on the providers or including
requirements that may increase the cost of the contract without commensurate improvements in the fina
product.

Association of State Correctional Administrators 8
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V. Contents of the RFP

In this section, elements of the RFP that have been identified by public and private corrections
commentators who responded to the questionnaires as important to consider or include are presented and
discussed. Please note that this should not be construed as a catalogue of al of the issues that should
appear in a Request for Proposal, but rather those that expert commentators and respondents to the ques-
tionnaires have identified as important aspects to bear in mind when crafting an RFP.

Clarity and Specificity

First and foremost, the RFP must be clear with regard to what the government is seeking and pro-
vide sufficient specificity so potential bidders can respond appropriately and sensibly. One private con-
tractor offered an example where an RFP required a bidder to submit a bid lower than it cost the state to
run a comparable facility. However, the RFP failed to identify the state’ s operational costs at that facil-
ity, or whether the target cost included construction. The same company offered another example of why
specificity isimportant, arguing that asking for a*500-bed medium custody facility meeting ACA phys-
ical plant standards’ could conceivably result in a “wood frame building with a single 10 foot fence
around it.”

Rigidity or Flexibility

The commentators described two distinct models for devel oping and presenting the RFP and sub-
sequent contract. The first might be called the “DOC mirror” approach, while the second is a“what do
you think” approach. Under the mirror model, the RFPis very detailed, and asks that the contractor adopt
and follow DOC policies and procedures to the letter. It is a requirements-based approach. Under the
“what do you think” approach, the RFPindicates what the agency’ s expectations are, but |eave the poten-
tial contractor more latitude to determine how it would go about meeting those expectations. Thisisthe
performance-based approach. Even under the latter approach, there are likely to be at least some poli-
cies that the agency will demand the contractor to follow. But in the main, in order to stimulate creative
approaches and economies, the contractor will be allowed considerable latitude in proposing how the bid-
der will achieve certain objectives set by the agency.

The advantage of the mirror processisthat it tends to produce a prison that replicates other insti-
tutionsin the agency. Itsdisadvantageisthat it tendsto stifle any flexibility and innovation that the con-
tractor might bring to the operation of a prison, benefits the private prison operator might arguably offer.
One observer suggested that the mirror approach might increase the Department’ s liability exposure in
that if the contractor were sued over following a particular policy or procedure, it could defend by say-
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ing “the Department mandated the policy.”

In some situations, it isimportant that a contractor adopt and follow DOC policies and procedures
and operational methods, especially those relating to classification, compatible computer systems, disci-
pline, inmate records, and the like. In other situations, the need for consistency is less compelling. In
considering the extent to which agency managers will demand compliance with its own policies and pro-
cedures, or allow bidders to propose their own ways of addressing operations, they may want to ask
themselves whether the agency’ s regulations, policies, and procedures might stand improvement. Why
not give the private provider the opportunity to present a different approach, one that is perhaps better
than the agency’s? Consistent with this thought, at least one agency involved in the contracting process
includes its contractors in its annual review of policies.

An agency should provide some flexibility to bidders in the RFP process. By asking bidders to
explain “how do you propose to do ‘X’ or meet ‘Y’ goal,” the bidders are given the opportunity to demon-
strate the quality of their management approach, at least on paper. If the agency is not satisfied with the
response from a bidder, it can look to others or negotiate over areas of disagreement. Also, avery rigid
RFP may serve to hamper the agency’s ability to negotiate the terms of the final contract.

The form of the RFP also can dictate the form of the response. The author of this monograph
recalls a situation where an unsuccessful bidder for a contract submitted a response to an RFP, which
said, in essence, “we will do precisely what the detailed RFPdemands.” While technically responsive to
the RFP, this form of proposal was very hard to evaluate. Alternatively, the RFP that challenges the
respondent to explain HOW it will meet the expectations of the agency should give the agency a good
deal of information about the respondent and help the agency in selecting the best provider.

Reasonable Expectations
One private vendor responding to the survey made the point that it was unreasonable for the RFP to ask

private vendors to do that which the government does not demand of itself.
“There are RFPs that come out that won'’t guarantee an occupancy, yet wants the provider to guar-
antee 100% staffing no matter what the occupancy. Thisis not realistic and is not economically
viableto operate afacility at 40% occupancy with 100% staffing. The pricewill contain an inflat-
ed risk factor premium. Keep the playing field level.”

There are other examples of agencies setting expectations to which they do not hold themselves.
One is imposing monetary penalties for a vendor’s failure to comply with performance standards that
either may not be imposed for the agency’ sown prisonsor, if they are, may not be strictly enforced. Even
when the agency makes every effort to assure that its prisons follow agency policies and procedures,
what public agency removes money from the budget of an individual prison as a consequence of not fol-
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lowing a policy or achieving a goal?

Requiring more of a private agency or imposing consequences for not meeting contract require-
ments that are not expected of public institutions is not necessarily unreasonable. Contracting may pro-
vide the government away to raise the quality of prison services than it itself provides. However, when
the government demands more of its vendors than itself, the degree of the disparity should be consid-
ered.

Challenge-pr oof
The head of one agency with contracting experience strongly advocates making the RFP process
“challenge-proof.” Factors that may make an RFP less prone to challenge include:
Set a process and stay with it. (Most state procurement agencies have well-
established guidelines for contractor selection processes.)
Control contact and input from potential contractors. (But note, as others experi-
enced in the contracting process point out, this does not mean eliminating input
from potential bidders. The key is control.)
Avoid favoritism, or even the appearance of favoritism.
Develop and apply guidelines for evaluation of the bids.
Avoid crafting an RFP that favors one company, either intentionally or uninten-
tionally.
Adhering to the “challenge-proof” standard may create a dilemma with regard to setting a high
RFP evaluative value on contractor experience in that it may, without meaning to, disproportionately
favor the very experienced company. One observer suggests focusing more on the experience of the peo-
ple designated by the bidder to be involved with the contract, rather than just the experience of the com-
pany. Thereis, however, no guarantee that the people identified in the proposal, such as a designated
warden, will ultimately take on that role. Evaluating the company’s track record, independent of desig-
nated personnel, remains of major importance.

Procurement Code Technicalities

Government procurement codes may include very specific, highly technical requirements for the
bidding process. Failure to comply with these requirements may automatically disqualify a bidder. For
example, abid may be discarded without further consideration if the bidder inadvertently forgetsto sign
its proposal. The RFPshould note these requirements and clearly indicate whether non-compliance with
any of them will result in the disqualification of a proposal.
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Costs

Asagenera principle, the RFP should include everything that will affect the costs of the contract
and everything that the agency believes it will need to properly evaluate the contract.

One example of a cost related item that should be included in the RFP is an explanation of how
the agency proposes to address payments during a new facility’s startup period. It may be the agency’s
intention that new inmates be added over a period of time. If so, the contractor should not be expected
to fully staff the facility while it houses less than a full complement of inmates. Basing payment during
the ramp-up period on a per diem that in turn is computed on the basis of costs when the facility is at or
near capacity will mean that the contractor will not be fairly compensated for costs incurred during the
ramp up period. If potential bidders know this when preparing their bids, they can adjust their per diem
bids accordingly. If they do not know how payments during the ramp-up period will be handled, they
may substantially underbid and be effectively penalized.

Another important cost element that needs to be considered and set forth in the RFP is the
agency’s expectations and requirements for inmate programming. Contracts commonly call for specific
programs to be provided and/or set percentages of the inmate population to be involved in programming.
These requirements carry a price tag, and should be spelled out clearly in the RFP.

Medical care is yet another important cost element. The agency should consider the extent to
which it will expect the contractor to absorb all medical expenses, or whether the agency is prepared to
step in at some point to take over the care of inmates with serious chronic injuries or illnesses or special
needs. For instance, it is common practice for the contract to provide that after an inmate spends a set
number of days in an off-site hospital, or when the cost of off site care reaches a certain amount, the
Department is notified and then has the option of taking over direct responsibility for the continue med-
ical care of the inmate.

Price: A Factor, But Not The ONLY Factor

Thereisauniform belief that the RFP evaluation process should be structured to avoid price driv-
ing the selection process. While price is obviously an important factor, it should not be the sole deter-
mining factor, lest an agency find itself compelled to accept what could be a low-ball bid from a would-
be contractor who will either provide low quality services and/or amost immediately begin wheedling
for increases in the contract price. One private company suggested the sel ection decision should be based
on “on the ‘best value' to the government, rather than the ‘lowest cost.’”

Subcontracting
Contracting for various aspects of a prison’s operation, such as medical care or food service, was
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common before total prison operation contracts arrived on the correctional scene, and remains common
practice. It might make sense for the private provider to so the same. Accordingly, the RFP for a total
prison operations contract should address the extent to which the successful vendor will be permitted to
subcontract for services and offset forth the approval process and oversight power the Department wish-
es to retain over the subcontracting process and subcontracted operations.

Monitoring subcontracted operations can be cumbersome if the monitor’s concerns must first be
directed to the prime contractor, who in turn passes them on to the subcontractor for response and cor-
rective action. The agency should consider whether it would impose liquidated damages on the prime
contractor for errors made by the subcontractor.

Despite such concerns, subcontracting can improve the final contract performanceif, for instance,
afood service sub-contractor is better able to provide high quality food service than a“generalist” prison
operations company. However, it may also increase monitoring and contract enforcement problems, as
the agency may have to work through the general contractor to address compliance concerns stemming
from actions of the subcontractor.

Fiscal Strength of Company
The fiscal strength of a company can be important to the success or failure of a contract. In the
worst-case scenario, a company could go bankrupt. In other situations, fiscal problems could prejudice
its ability to deliver expected services. Therefore, the RFP should request that bidders provide informa-
tion that will allow the contracting agency to assesstheir fiscal stability. Asan example of the detail that
might be considered, one state expected the successful Offeror to provide the following information for
final evaluation (obviously, each Offeror could have been required to provide such information):
1 Audited financial statements for the Offeror, and each of its predecessor and
affiliated entities for the previous five years, or for each of its years of operation,
if fewer than five years.

2. Organizational structure of the Offeror, including its legal structure and level of
ownership of each shareholder or partner in excess of five percentage points.
3. Analysis of financial performance of the Offeror on similar projects, including

prices on other contracts awarded to the Offeror and subsequent year contract
prices for said contracts.

4, Bank balances and lines of credit (outstanding and available balances).
5. Financial covenants and maturities of long-term liabilities.
6. Description of any prior a current bankruptcy proceedings involving the Offeror,

its predecessors, its affiliates or its principals.
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7. Description of any prior or current security investigations involving the Offeror,
its predecessors, its affiliates or its principals.
8. The plan of financing the Offeror intends to employ for this project.

Unique Inmate Needs

An agency may house inmates with unique needs, such as those with unique religious practices
(Native Americans, for instance). Potential bidders may not be aware of these groups or their needs.
Other specia needs issues can arise if inmates with language barriers are likely to be transferred to the
facility, creating a need for interpreters. Similarly, sign language interpreters will be needed if inmates
with serious hearing disabilities are sent. The RFP should at the very least aert potential bidders to these
populations. It might go further and request that bidders address how they would go about addressing
the needs of identified groups with special needs.

A related special need problem may arise if an agency contemplates housing inmates in facilities
in other parts of the country, especialy if it plans to house inmates from multiple jurisdictions in one
facility. Such afacility may have less flexibility to meet such needs.

Staffing

Having adequate numbers of properly qualified, trained, and experienced staff is crucia to a
smoothly running prison operation. Staff also isamajor cost component of prison operations. How bid-
ders address staffing can be a major point of evaluation of RFP responses. Where an agency is consider -
ing contracting for beds in a currently operating prison, it may face a“takeit or leaveit” situation regard-
ing accepting staff identified by the successful bidder. Even in such situations, the RFP could require
complete information about staffing as an evaluative tool. Where an agency is contracting for an entire
prison, it will want to maintain control over staffing levels. One corrections department suggested being
especialy vigilant about the kind and level of middle management and support staff. The importance of
strong, competent mid-level staff cannot be overstated. Good supervision will assure that policies and
procedures are carried out and can overcome the effects of weak training. By contrast, weak supervision
will aimost assuredly lead to policies not being followed and the gradual deterioration of the facility oper-
ation.

Reporting

The RFP should indicate what kind and at what frequency various types of reports must be sub-
mitted to the agency. The RFP may also set content expectations as well. For instance, requiring that log
reports from segregation units be submitted may not provide the information the agency wants, unless the
agency also can control what information is recorded in those logs.
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Monitoring

The form of the monitoring process should be described in the RFP, and then incorporated into
the contract. Thiswould include, but not necessarily be limited to, such items as the monitors' access to
the facility, staff, inmates and records; office space for monitors and support staff, and so forth.

Contractor Quality Control

While the government will necessarily establish and maintain its own contract-monitoring pro-
gram for quality assurance purposes, it should give consideration to requiring the contractor to establish
itsown quality control program. Such aprogram isnot intended as a substitute for the government’ s own
monitoring, but it can complement that program, as well as serving the overall goal of helping to assure
that the prison operates according to expectations. Asking bidders to explain how they would monitor
their own performance under the contract can also provide a useful factor for evaluating proposals.

Thelnmate Welfare Fund

While ultimately the inmate welfare fund is designed to be self-supporting, it may require seed
money at the outset of the contract to allow it to function. If the agency isto provide the seed money, it
may require that it be paid back through proceeds from the fund. In any event, the RFP needs to address
thisissue.

L ease on Property

Where the private contractor both owns and operates the prison, the question arises as to what the
agency would do for beds should it decide to terminate the contract. One option isfor the agency to enter
into a separate lease agreement with the contractor for the prison. This lease agreement would survive
termination of the contract and give the agency the option of operating the facility itself or bringing in
another contractor to operate it. While top management of the terminated private provider would leave
when the contract was terminated, most of the staff would remain, and would be available to begin work
for anew contractor.

Requirements of State Law

While the RFP and contract are very likely to require the contractor to follow state law in most
instances, there can be a question about whether a particular statute applies to prisons operated by the
Department of Corrections, or whether it protects inmates under the jurisdiction of the Department. In
the former instance, the government may not have to insist that the contractor follow the statute, whilein
the latter case, the contractor would have to meet the demands of the statute.
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Court Orders
Many agencies operate facilities under one or more court orders. These orders sometimes apply

system wide. The agency should determine whether existing orders would apply to a new contract facil-

ity. If the orders do apply, prospective bidders will need to see copies of those orders and may legiti-
mately want to know about the general progress of the litigation.

Submission of Proposal on Diskette

A simple suggestion from one private contractor was that proposals be submitted on diskette, as
well asin hard copy. This can facilitate the mechanics of assembling the final contract.
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VI. TheRFP Process

The primary goal of the RFP processisto elicit well-drawn proposals from qualified bidders that
respond to the RFP in aform that facilitates evaluation of bidders. The content of the RFP, the informa-
tion it asks bidders to submit and the form in which that information is submitted, help determine
whether the goal will be met. The RFP process also can help or hinder the attainment of that goal.

Complexity

An excessively complex RFP may stifle responsestoit. Several Departments of Corrections responding
to the questionnaire offered the view that their RFP process had become too complex and they were
working to simplify it. Others indicated that their RFPs had changed over the years as they had |earned
more about the process. This suggests that there is a learning curve to the RFP /contracting process.
Agencies taking advantage of the knowledge of the experience of others will find the learning curve not
as arduous.

Substance, Not Form

Representatives from public and private agencies alike commented about setting up the RFP
process so as to elicit substantive responses and discourage lengthy, elaborate proposals that put a pre-
mium on form over substance. As an indication of the bulk of material that an RFP may generate, nine
responses to a design-build-operate proposal in one state filled more than 80 file boxes and produced
more than 80 rolls of drawings. The RFP process, which may include both written and oral presenta-
tions, as well as an in-depth examination of bidders actual performance, is intended to demonstrate the
qualifications of the bidders and how well they are prepared to deliver the services sought in the RFP. |t
is not a contest to see who can produce either the longest or the glossiest product. Some agencies specif-
icaly discourage lengthy or “elaborate” proposals to try to avoid being overwhelmed with material.

Timing

Both public and private survey respondentsidentified concerns about time available to the agency
to develop a quality RFP and bidding process, as well as that provided to bidders to develop a bid and
response. One representative of alarge agency emphasized the importance of an agency taking its time
in the drafting process, and constantly reviewing its work.

A private company noted that while the public agency may take six to twelve months to draft the
RFP, it may not alow potential bidders enough time to develop a good response. This company sug-
gested 90 to 120 days was a minimum allotment of time for bidders to respond. Another suggested 12
weeks to respond to a facility operations' RFP.
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In contrast to these suggestions from bidders, one state set atime line of one month from the date
the RFP was mailed out until proposals were due. This schedule was set in are-bid process, so the state
may have assumed that bidders aready had submitted bids and would be fine-tuning them in the re-bid
process. In another RFP for a design/construct/operate contract, one that did not involve a re-bid, the
RFPwas mailed on March 5 with proposals due on April 30, giving bidders less than 60 days to respond.

Public agencies familiar with the contracting process may worry that extending the response time
for the RFP will to some degree defeat one priority of the contracting process, which isto bring beds on
line more quickly. One large prison system requires responses to its RFPs in 60 days, but permits poten-
tial biddersto request extensions. Extensions, if given, are granted to all respondents. The agency infor-
mally reports that extensions are granted in perhaps half of its RFPs.

While the public agency may feel various pressures to speed the process along, cutting time cor-
ners both in the RFP development and the response times is likely to prejudice the ultimate outcome of
the contracting process.

Related to the time alowed for the development of proposals was a comment from a private
provider that the question and answer period in the RFP process should be at |east three weeks long and
should contain a requirement for rapid (48 hour) responses from the agency.
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VII. TheEvaluation Process
A carefully designed and comprehensive evaluation process is important not only in selecting the best
contractor, but also in assuring the selection process will withstand legal challenge.

Who Participates

Most jurisdictions use ateam to evaluate proposals. In at least one agency, multiple teams were
used in the selection process with team members representing a cross section of expertise. Most proposal
evaluators come from the Department, but it is common to see evaluators drawn from other state
agencies with expertise relevant to various aspects of the evaluation process. Consultants sometimes
participate in the evaluation process. If the contract monitor has been identified prior to the selection
process, including that person in the evaluation process is a common practice, and is recommended.

The Process

According to the survey respondents and expert commentators, agencies should consider
developing the evaluation process at the same time it devel ops the RFP. Understanding how the agency
wishes to evaluate proposals, and especially what portions of proposals are of greatest importance, may
help the agency structure the RFP itself.

The process commonly begins with a quick screening of proposals to determine that they arein
fact responsive to the RFP. In some jurisdictions, the process begins even sooner by requiring potential
bidders to pass through a Request for Qualifications process that can serve to eliminate unqualified com-
panies.

Evaluation of the proposals for all aspects other than pricing typically comes next. Thistask is
commonly assigned to a multi-disciplinary team whose members come from both inside and outside the
Department. It may include consultant assistance. The task may be structured somewhat by the use of
evaluation checklists.

One state reported that it used a multi-disciplinary team to evaluate the proposals, but left the
actual scoring of the proposals to another team. In thisway, the second team could not only examine the
proposals, but also review the findings of the first team and question its members.

The combined results of the technical proposal, basic bidder qualifications, the cost proposal, and
al other evaluated aspects of the RFPtypically provide the basic information needed to rank the bidders.
It is common for the agency to reserve the right to either select what it believes to be the top bidder at
this point, or to enter into negotiations with more than one of the top bidders. Under either approach,
negotiations are common, culminating in the agency asking one or more biddersfor abest and final offer.
By alowing for discussions with the top bidder(s) and a best and final offer, instead of simply selecting
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the highest ranked proposal, the agency increases its ability to obtain the best possible contract.

Evaluation Criteria

Selecting the best contractor from several bidders is an inexact science. The ability to draft an
attractive, convincing proposal is no guarantee that a company can run a prison well. To increase the
probability of selecting what is truly the best candidate from competing bidders, agencies need to
carefully identify the criteria against which proposals will be measured. Furthermore, the agency needs
to decide how it will weight those criteria.

The Technical Proposal
The technica proposal, the portion of the proposal that describes how the bidder will actually
operate the institution, is the primary area of evaluation.

Cost

Cost is an important criterion, but both public and private sources agree that it should not be the
sole determinant.

Quality Control

The Bureau of Prisons has found that requiring bidders to propose a quality control program by
which they would evaluate their own performance provides a useful point for evaluation. But as noted
earlier, aquality control program operated by the contract agency should never be intended to replace the
agency’ s own comprehensive monitoring efforts.

Experience and qualifications of the proposer
The experience of a bidder is an important factor for evaluation. Evaluation of experience is
perhaps best accomplished through careful reference checks with other agencies that have contracted
with the proposer.
Factorsthat might be considered in evaluating a company’ s experience and qualificationsinclude:
The history of the organization;
Its recent experience in operating facilities similar to the one anticipated by the
current RFP;
The financia strength of the company;
Reference checks made with potentially all of the government agencies with which
the company has contracted,;
Evaluation of circumstances around any contracts which the company has had
terminated,;
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The background of the people the company proposes to assign directly to the
project in question; and
The company’s history of litigation.

There is, to some extent, a dilemma created by heavy reliance on experience in that the more
experience counts in evaluation of a proposal, the more difficult it will become for new companies to
enter the field. If competition for contracts evolves down to only two or three major companies, the
benefits which competition in the marketplace is supposed to bring may be lost.

Weighting Evaluation Criteria

In addition to identifying the criteria with which a proposal will be evaluated, the agency must
also decide how the various factors it defines will be weighted. Two examples, each demonstrating a
somewhat different approach- to the weighting question, are noteworthy. One state assigned weights to
its evaluation criteriafrom 1-10 and then scored each factor from zero to nine, with zero being “ does not
meet the criteria’ and nine being “greatly exceeds.” The criteria score was then multiplied by the weight
factor. Another state took a somewhat different, more general, approach. It identified seven broad areas
of concern, and assigned a point value to each. Each large category was further broken into smaller sub-
categories. Points available in each of the seven categories ranged from 50 to 175, and totaled 900. In
the largest point category, “correctional services quality,” there were 10 subcategories:

ACA accreditation 26.25 points
Staffing plan 26.25 points
Staff experience 7.00 points
Staff training program 26.25 points
Security staff numbers 26.25 points
Food service plan 7.00 points
Maintenance plan 8.75 points
Academic Program Participation 7.00 points
Inmate work program 7.00 points
Quality of plan 26.25 points
Total 175.00 points

More details of these two approaches appear in Appendix A.

Another state followed a still more general approach, at least insofar as the specificity of its RFP
was concerned. It listed four evaluation criteriain order of descending importance, but did not indicate
the relative importance of the criteria. The criteriawere (1) cost, (2) operational plan (which listed reha-
bilitative programs, security, administration, and quality control as sub-factors), (3) general (which
included past performance, experience, financial strength, and insurability) and (4) historically underuti-
lized business.
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One jurisdiction broke down its design-build-operate RFP into mandatory and discretionary
sections. An offeror was not required to respond to any of the discretionary sections. However, as a
practical matter, response to these sections was essential as each section was assigned a specific number
of points for evaluation purposes. Not responding to any of the sections would have left a potential
bidder at a distinct disadvantage. Scoring on the discretionary sections was evaluated equally with scor-
ing on the cost proposal (which was evaluated solely on the basis of lowest cost to the state). Each
discretionary section (and sometimes subsections) indicated how many points could be earned or
deducted for that section/subsection. Thus, for instance, experience in contracting for design,
construction, and/or operation of an adult correctional facility was worth up to 180 points. However,
description of major disturbances in other facilities operated by the offeror could result in a deduction of
up to 90 points.  This approach gives potential bidders clear guidance on how the agency weights and
will score various portions of the Proposal.

In discussions of drafts of this document, one participant experienced in the contractor selection
process added a note of caution about the evaluation process, calling attention to the fact that in a
challenge of a bid award made by losing bidders, the evaluation process will be a common target for
review. Notes taken by evaluators may be subject to examination and analysis. A very finely tuned set
of evaluation criteria may provide more bases for challenge than a more general set of criteria. His
remarks accent the earlier admonitions comments in these pages about the value of “challenge proofing”
the entire process using the advice of counsel.

Confidentiality

Maintaining confidentiality throughout the evaluation process may be important in avoiding com-
plaints regarding the fairness or appearance of unfairnessin the process. Portions of the proposals may
also contain proprietary information that the bidder will want treated confidentially. The extent to which
thisis possible may depend on state law.

Protests

Actually drafting and signing the final contract may be delayed by protests to the tentative bid
award. The jurisdiction’s law will probably define the steps, which typically can end with a judicial
review of the process. The protest may postpone the agency’s ability to enter into the contract, further
underscoring the importance of following an RFP and bidder selection process which leaves little room
for protest and, when protests do arise, makes responding to them as quick and ssmple as possible.
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Conclusion
Selecting the successful bidder brings the RFP stage of the process to a close and marks the

beginning of negotiating and drafting the actual contract.

Selecting a successful bidder does not necessarily mean the agency forever leaves behind
unsuccessful bidders. A number of circumstances could result in the agency again discussing doing busi-
ness with unsuccessful bidders, including the possibility of contracting for additional beds in the future.
For this reason, agencies experienced in contracting caution against burning bridges between the agency
and losing bidders, as these same companies may be potential future contractors. Some suggest ending
the RFP process with debriefing sessions with unsuccessful bidders. Keeping files on unsuccessful ven-

dorsis also recommended.
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VIII. Drafting the contract

The task of drafting and negotiating a contract for the operation of alarge prison, a document run-
ning perhaps for scores of pages, would seem a daunting task. Yet most of the survey respondents who
answered the question regarding the complexities involved in negotiating a contract and setting the result
in written form indicated this was a relatively simpler task than what preceded it. The reason: the hard
drafting work had already been done in the RFP, which only goes to emphasize the importance of that
original task.

One agency developed a pro forma contract that was incorporated into the RFP. This contract was
the product of drafts, review, and input from people throughout the department. Input from private com-
panies could be included in this process. This approach, or similar approaches that begin with a com-
prehensive RFP, reduce the contract negotiation process to little more than the contractor signing a doc-
ument, which says “I will do what the RFP requires.”

Agencies put different levels of intensity into the devel opment of the contract. Contracts reviewed
for this paper ranged in length from 29 pages to hundreds of pages. The potential complexity of the con-
tract is shown by the index of contract sections taken from contracts from Alaska and Michigan, which
appear as Appendix B to this paper. The agency favoring a short contract must remember that the con-
tract will define the duties and obligations of the contractor: if atopic is not addressed in the contract, the
contractor has no obligation in that area. If atopic is addressed in a general fashion, the agency may be
unable to require the contractor to perform in that area as it wishes. Clauses written around terms such
as “reasonable” or “adequate” are subject to differing interpretations and dispute.

Integration of Operations

A private prison is, in a sense, part of the Department of Corrections, yet its operators can be
excluded from much of what the Department and its publicly operated facilities do. On the other hand,
its operations can largely be integrated into the larger agency. Integration is to some extent a virtual
necessity. The private facility will undoubtedly be expected to use the Department’s classification sys-
tem, and to follow various other Department Policies and Procedures. It will be required to use at least
some DOC forms. But what about shared training, joint participation at conferences, and the sharing of
intelligence information, among other things? One private contractor spoke in favor of maximizing inte-
gration.

While the Department’ s contract monitoring system should remain at arm’s length from the con-
tractor, the private providers identified integration in other areas as an important development. Officials
from public agencies generally agree.
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IX. Contract Content

This section presents topic areas, language and provisions that appear in most contracts between
departments of correction and private prison companies where the department is providing all of the
inmates for the private prison. In situations where the private facility is providing housing for multiple
jurisdictions, its operators may unwilling or unable to agree with many of the clauses that follow, e.g., a
requirement that the private facility comply with all policies and procedures of the sending jurisdiction.

A. General Administration

Accreditation

Accreditation under appropriate American Correctional Association (ACA) Standards is
routinely required. Separate accreditation of the medical system under standards adopted by the National
Commission on Correctional Health Care (NCCHC) is also very common. The main variance between
contracts is how long the contractor has to obtain accreditation. The contract should specify the time
frame for the private provider to attain accreditation.

Some contracts require the contractor in various ways to keep the agency apprised of is progress
towards attaining accreditation. This precaution would aert the agency early on to accreditation
problems and give it a better opportunity to deal with them.

Note that a requirement that the provider become accredited (through ACA or other accrediting
processes focused on specific aspects of operation such as medical care, vocational programs, €tc.) is not
the same as a contract requirement, which demands compliance with all accreditation standards. If the
agency wants to hold the contractor accountable for compliance with all standards, a clause separate from
the general accreditation requirement should be included in the agreement.

Some standards demand that there be policies and procedures in certain areas, but do not specify
the content of those policies, except in relatively general ways. Where accreditation is required of the
entire facility and/or various component parts, such as the health care system, the agency should review
the accreditation standards to determine whether it wishes to demand more of the contractor than
relatively general standards require.

Administrator Qualification and Selection
The Department has a legitimate concern over the quality of the top administrator(s) in the
private facility. This concern could be addressed through such means as.
Setting mandatory minimum qualifications for the warden, and perhaps other key
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officials. One agency extends this requirement to the level of shift supervisor.
Another way to address this for all staff isto require that all staff meet the mini-
mum qualifications for DOC staff.

Allowing the Department approval or veto power over certain officials. However,
this power might increase the agency’s liability exposure, either toward rejected
candidates or when the officia approved by the agency proves inadequate.

Office Space

Various Department staff may work at the private facility. The most common example is the
contract monitor, including, possibly, the support staff for the monitor. The contract should recognize
what staff will be stationed at the facility and require that suitable office space be provided for them as
well as addressing provisions for supplies, utilities, etc.

Right of Entry

The contract should require that the monitor and other designated state officials have the right to
enter and inspect every part of the facility at any time, as well as addressing their right of access to all
inmates, documents and records maintained by the facility.

Certain DOC officias obviously need aright of entry, but the department may want to provide for
a right of entry for other officials, such as legisators, or auditors from other government agencies.
Consider including a qualifier that the officials should be on “official business.”

Computer Systems

A Department of Corrections may have a variety of its functions computerized, including inmate
management information systems, general accounting, commissary, inmate welfare funds, etc. The
agency should decide the extent to which it will want the contractor to tie into these systems.

Where the contractor maintains separate computerized information, the agency should consider
the extent to which that data should at least be in a form that is compatible with the agency’s computer
systems. Assuming the provider will have access generally to DOC systems, consider whether the
contract should specify who on the provider's staff would be able to access the computer system with the
power to add or remove information.

Term of Contract

The contract will specify its duration, afactor that may be determined, or at |east affected, by state
law. Even where apresumptive duration of threeto five yearsisincluded, contracts also typically include
a clause stating that the duration of the contract is dependent on the agency receiving appropriate
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legidlative appropriations. Another clause can address the question of extending the contract for addi-
tional years beyond itsinitial term.

B. Operational requirements

State Policy and Procedure Manual

The extent to which the Department mandates that the contractor adopt the Department’s
regulations, policies and procedures represents a major philosophical divide in private prison contracts.
Some states mandate that the contractor comply with al State policies and procedures and that any
changes in policy or procedure which the contractor wishes to adopt are subject to DOC review and
approval. As noted earlier, this approach directs that the facility mirror other DOC institutions. The
consistency this approach produces may come at the expense of possible flexibility and innovation that
the private provider may be otherwise able to offer.

The agency considering mandating the contractor follow “all Department of Corrections Policies
and Procedures’ should exercise care in determining if it really means each and every departmental
policies and procedures. Some policies may be driven by aspects of state law and/or uniquely related to
government operations and need not be applied to a private provider, such as the requirements of the
state’s civil service system or procurement of goods and services. A better approach would be for the
agency to examine its policy manual and determine, policy by policy, which ones it wants the provider
to follow and what areas it is willing to allow the contractor more flexibility to develop its own policies.

L ess restrictive approaches might require adoption of departmental rulesin some key areas where
uniformity among the institutions under the Department’ s jurisdiction isimportant, but |eave other areas
to the discretion of the contractor, subject to DOC review and approval. This approach provides more
flexibility for the contractor and may give the Department a site for testing and evaluating alternative
policies and procedures. Topics where uniform policies would be important include such areas as
classification, discipline, and the like. The Department’s review of the provider’s policies should also
consider whether any of them actually conflict with the department’s policies and whether such a
conflict is acceptable. Regardless of whether the contract mandates the contractor adopt Department
policies or isfree to develop its own (subject to Department approval), the contract should require, as an
enforceable condition, that policies and procedures be followed.

At the very least, the agency should retain the power to review and approve the policies and
procedures of the private provider. This approach allows the agency to selectively require that the con-
tractor follow agency policies, but still leaves room for the provider to demonstrate its own way of
dealing with a particular area is appropriate and satisfactory. One contract reviewed required only that
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the Policies and Procedures “comply with ACA” requirements. But this may mean little, since ACA
Standards typically require policies and procedures, but dictate the content in only the most general fash-
ion.

In contractual situations where the contractor is housing inmates from multiple sources, the
agency may not be able to insist on its own procedures being followed. Where the agency faces this sit-
uation, it should examine the provider’s policies and procedures closely during the selection process to
determine if those policies and procedures are acceptable. If they are not, and the proposed contractor
cannot change them in amanner acceptable to the agency, the agency probably should ook el sewhere for
beds. In such contracts, the agency should also insist on the power to review any new or changed poli-
cies, and have the ability to terminate the contract if such changes are not acceptable.

Inmate Recor ds M anagement

Where the contract is for the exclusive housing of inmates from one jurisdiction, it is common
that the private facility islinked into the Department’ s main inmate management computer system and is
required to keep inmate records with the same format and content as other prisonsin the department. The
agency will need to provide training and updating for the contractor’s employees in use of the computer
system. The contract should include a clause imposing the same confidentiality rules for the handling of
inmate records as exist for the agency generally. Where other records are computerized, such as inmate
banking, commissary, and inmate welfare fund, these are also tied into the DOC’s main computer sys-
tem, or at least compatible with it.

Public Records Disclosure

The agency should determine to what extent records maintained by the contractor are considered
“public records’ under the state’ s freedom of information/public records disclosure laws, and then deter-
mine how it expects the private provider to handle public records disclosure requests. For instance, will
the provider be allowed to disclose records directly to a requestor, or will it refer all requests to the
Department? The disclosure of some records may not be automatic but may require a discretionary deci-
sion by an official. Who will make such decisions?

Media Relations

Closely related to public records issuesis the topic of mediarelations, since many public records
requests will come from the media. Note also that the entire concept of contracting for prison bedsisone
that the mediais often concerned about. The agency should consider how it expects the provider to deal
with media contacts, and the extent it wants to be advised of those contacts and the nature of information
provided.
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Assignment of Inmates

Any private prison is intended to be one part of the larger whole of the Department of
Corrections. For this reason, the contract should make it clear that placement and removal of inmatesis
amatter left to the discretion of the Department. A clause may address the process by which the private
provider could object to the placement of a particular inmate or and could request transfer of an inmate.
The agency’s normal classification process may address both of these.

One contract provided that the agency would send paperwork on proposed inmates prior to the
actual transfer and the contractor could, within arelatively tight time frame, regject an inmate. Rejections
were subject to a DOC override.

Transportation

Inmates will have to be transported to and from the private facility. Some transfers may be
routine, while others may arise in emergency situations. Inmates will also be moved back and forth
between the facility and local medical facilities. These movements, and the security they require will
have a cost impact. The contract should address who has the responsibility for moving inmatesin given
situations and who must absorb the cost of such movement.

If the agency is considering requiring the contractor to be responsible for transporting inmates to
and from departmental facilities and its own prison, the agency should examine how that transportation
would be handled, especialy if overnight housing is involved. Such housing is traditionally obtained
fromlocal jails. However, the author of this monograph has spoken to at least one jail administrator who
refuses to house inmates being moved by a private inmate transportation service because of concerns
over the manner in which the service handles inmates. Congress recently spoke on the interstate move-
ment of some inmates, with the passage of the Interstate Transportation of Dangerous Criminal Act of
2000, or “Jeanna's Act,” P.L. 106-560. This statute mandates the U.S. Attorney General adopt regula-
tions relating to the transportation of “violent prisoners in or affecting interstate commerce.” The areas
of regulation pertain to such things as security precautions and qualifications and training of persons
involved in the transportation. The statute was passed in the last days of 2000 and requires promulga
tion of regulations within 180 days.

Occupancy / Start up

Both the contractor and the agency may have reasons for wanting to fill the facility to its
maximum rated capacity as quickly as possible. However, in a start-up situation, putting too many
“experienced” inmates too rapidly into a new prison may overwhelm a new, largely inexperienced staff
and create serious operational problems.® The agency should be conservative in how rapidly it transfers
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inmates to the new facility. A very gradual assignment process may affect payment schedules during the
early portions of the contract.

Contracts provide for startup placements at rates such as 11 inmates per week, reaching atotal of
500 in 60 days; 200 per week unless the Department feels security is being compromised; 475 inmates
90 days after transfer of first inmate.

Of obvious relevance to the start-up transfer rate will be the experience of the staff in the private
facility. While the contract can address this to some extent, a new facility will be likely to have
substantial numbers of staff with little or no experience.

There may be other aspects of the start-up process that are of concern to the Department. If the
Department identifies such concerns, it can demand that the contractor address them.

The start-up period, from the date facility managers begin to bring on staff to the date that the
facility reaches its general operating capacity, is a time period with major cost implications. The facility
presumably will be fully staffed even before inmates begin arriving, meaning that the private company
is incurring costs close to what they will incur when the prison is full. Yet a norma per diem
reimbursement process may not provide adequate compensation for these costs.

Classification and Case M anagement
Contracts typically require the contractor to follow the Department’s classification process, but
several issues concerning classification will still need to be addressed. These include at least the
following:
Will the contract allow the contractor to change an inmate’ s custody status, or will
the Department reserve that right? If the decision rests with the Department, what
information will the contractor be expected to develop and contribute to the
classification decision?
If the facility includes more than one classification level, will the contractor be
allowed to make tentative classification changes, subject to the Department’s later
approval?
Does state law provide the contractor more than an advisory role in the
classification process?
Will the Department provide training in the use of its classification process?

5 See Clark, John, Report to the Attorney General, Inspection and Review of the Northeast Ohio Correctional Center,
Office of the Corrections Trustee for the District of Columbia, 1998.
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Will the contractor be able to place an inmate in administrative segregation/pro-
tective custody, or will that decision, aform of classification, also rest with the
Department? Presumably, the contractor would at least be allowed to make
temporary placements, subject to DOC approval.

Will the contractor have access to any automated inmate management system?

Grievances

Contracts routinely require the contractor to have a grievance system, most commonly the same
system as the Department uses.

While the grievance system will probably allow an inmate to have a grievance considered by the
Department Director or designee, some grievances will relate to matters that are uniquely of concern just
to the contractor. The Department and the contractor should determine how such matters will be
addressed, including how and when they will be referred for consideration by the Department.

Interpreters

If inmates unable to speak English are among those to be transferred to the private facility,
provision will need to be madefor interpreters. Sign language interpreters may be needed if inmates with
serious hearing impairments are to be transferred. Providing interpreters may carry a cost impact.

C. Fiscal Management

Financial Strength of Company

The agency contracting with a private corrections company has a vital interest in knowing the
financia stability of the company. The best RFP and contract negotiation efforts may be frustrated if the
contractor goes bankrupt six months after the contract goesinto effect. It may be possible to replace one
management company with another in a relatively short time (top management may quickly leave a
sinking financial ship). However, the bulk of the correctional staff is not likely to have this luxury. The
agency should try to obtain information to allow it either to avoid the need for a takeover or give it as
much advance notice as possible should financial difficulties arise.

The agency will want to ask for fiscal information in the RFP and include the financial strength
of the company as a factor for evaluation. (See earlier discussion of thisissue, p. 13) Additionally, the
agency should consider including provisions in the contract that will allow it to monitor the financial
strength of the provider during the life of the contract. This will enhance its ability to respond to
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financia reverses that could threaten the company’ s ability to perform its obligations under the contract.

One state’ s contract requires the company to make available copies of documents filed with the
Securities and Exchange Commission. Another requires annual certifications by the contractor as to any
material adverse changesin the company’s business condition. Annual audited financial statementsfrom
an independent Certified Public Accountant are required in another contract. Yet another requires
annual audited financial statements demonstrating net stockholders equity of at least five million dollars.

Inmate Welfare Funds

Inmate welfare funds in some form are a standard feature in American prisons, both public and
private. Traditionally receiving money from such sources as inmate commissary profits, inmate funds
received a substantial boost in income with the growth of inmate telephone systems. Particularly because
funds now may deal with substantial amounts of money, monitoring and auditing such funds is a
legitimate concern of a contracting agency. The agency should consider:

Setting guidelines or criteria for which moneys in inmate welfare funds may be
spent;

Creating auditing procedures to assure moneys are spent appropriately;
Compliance with any applicable state laws; and

Compliance with ACA Standards.

The most common means of setting guidelines for expenditures is through mandating that the
private provider adopt the agency’s policies and procedures on inmate welfare funds. If inmate welfare
funds are computerized on an agency wide basis, requiring the contractor to use its system will
generally address auditing concerns.

Inmates Personal Funds

The contract should also address how the provider will handle and account for personal funds
coming to inmates from work or other sources. The contract should reflect the applicability of state laws
requiring portions of such funds to be taken for restitution, costs of incarceration, or for other matters.
There may be circumstances when deductions from inmate personal funds could financially benefit the
contractor, as would be the case if the contractor were allowed to make deductions for the cost of
corrections and then keep that money. The agency should consider whether and how it would allow this
to occur.

Will the agency require that the contractor adopt the agency’s approach to inmate co-pay
programs, such as a requirement that the inmate pay a certain amount for accessing the medical system?
If the agency does not have such programs, will it permit the contractor to adopt them and if so, under
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what limitations and level of oversight?

Payments. Timing, Amounts, and Adjustment

Contracts for private prison beds are, in large part, about when, how much, and under what
conditions money for servicesis to be paid to the contractor. The most common form of payment is on
aper diem basis, perhaps with a guaranteed minimum payment. The amount of per diem istypically an
item for negotiation, as is any built-in escalator clauses. Payment is usually contingent upon the con-
tractor providing adequate documentation, the nature of which the agency must decide. Various factors
may be relevant, including circumstances that may preclude per diem for a particular inmate, penalties
for vacant staff positions, or other areas of contract non-compliance. (These will be discussed later.)
Once the documentation is received, the contract typically calls for payment within a fixed time period.

There are various ways the contracts address when an inmate “counts” for billing purposes. For
instance, one contract states that payments will be based on a midnight count. Inmates on escape do not
count for per diem purposes. Others state that the first day an inmate is at afacility isabillable day, but
not the last.

Startup Costs and Advance Payments

Where placement of inmates in a new facility takes places over an extended period of time and
payment is based on aper diem rate, a contractor may incur substantial financial burdens during the early
part of the contract. Since the bulk of the operating costs are attributable to staff and other fixed
expenses, the cost of operating a fully staffed prison will not change dramatically regardless of whether
the prison houses one inmate or is completely full. Reimbursement during the startup period should
recognize this circumstance.

To address this issue, one contract advances the contractor some initial start-up funding, with the
advance to be deducted from later payments. Another approach isto alow higher payments during the
ramp-up period, then progressively reducing payments until they settle into a predetermined per diem rate
once the popul ation approaches the expected final level under the contract. A third alternative allows the
contractor to factor in its start-up costs as part of its general per diem, and amortizing these start-up costs
over the life of the contract. This approach may lead to the initial per diem being set artificially high, a
factor that becomes important when increases to the per diem fee structure are considered.

Guaranteed Payment Levels
Per diem levels are usually set in line with certain assumptions about the number of inmates to be
placed in the facility made by the contractor and Department. However, if the Department is unable to
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place as many inmates in the facility as anticipated, a per diem payment schedule may have the effect of
imposing a severe monetary penalty on the contractor, forcing the contractor to operate at aloss. The
Department should evaluate this contingency in planning for the contract and expect discussions to arise
around this question in negotiating the contract.

The agency may want to consider setting variable per diem levels, depending on the number of
inmates housed in aprivate facility. For instance, the Federal Bureau of Prisons pays afixed price, based
upon afixed occupancy rate, that begins when the contract starts. If the occupancy exceeds the pre-estab-
lished fixed level, only an incremental priceis paid for the number of inmates exceeding that level.

Amendmentsto the Per Diem Rate

Escalator Clauses

Contracts extending over several years commonly include built in payment escalators. Increases
might be tied to the Consumer Price Index, or a flat percentage per year. Another aternative is to
negotiate fixed per diem increases as part of the original contract. Thus, hypothetically, the first year per
diem might be $50 per day, the second year $52 per day, and so on.

Changein contract requirementsimposed by outside sour ces

Contracts typically require the provider to comply with some (or all) DOC regulations, aswell as
with policies, federal and state laws, and standards from public and private accrediting agencies,
Constitutional requirements and court orders. These regulations and requirements are liable to change
during the course of a contract. Such changes may increase or decrease the cost of facility operations.

A contract clause could create a process by which the effects of such changes could be addressed.
One example isaprovision that allows either party to request a change in the per diem amounts based on
changed circumstances. If the parties fail to reach an agreement on the proposed change, the contract
calls for a dispute resolution process, defined in the contract, to be initiated. The dispute resolution
process encourages the parties to negotiate and perhaps formally mediate disputes instead of turning them
immediately into lawsuits.

Clauses that address changed circumstances and the costs of the contract should be drafted care-
fully so asto do no more than require the parties to negotiate changes. The state should take care to avoid
positions where third parties, such as judges or arbitrators, could order increased per diems, which could
have unforeseen and costly impact on the agency’ s budget.
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When Will Per Diem Payments Stop?

The agency should consider under what circumstances it will stop paying a per diem relating to
the care of an inmate, or impose reductions or conditions on such payments. For instance, it might make
provision in the contract to suspend per diem payments to the contractor for inmates moved from an
assigned facility to a hospital where DOC is paying the hospital related expenses. Similarly, per diems
relating to staffing complements might be reduced or suspended when staff positions remain open longer
than a predetermined period.

Insurance and Taxes
The contract should specify the types and amounts of insurance coverage the contractor is
required to maintain. Be sure coverage is maintained for civil rights claims, practitioners advise.
As an example of the varied types of insurance jurisdictions require, one contract demands the
contractor carry insurance for:
Workmen’s compensation
General liability (which presumably includes civil rights coverage)
Business automobile liability
Owned and non-owned aircraft liability
Umbrella/excess liability
Professional and Medical liability covering nurses, attorneys, counselors,
psychologists, and social workers
Property/boiler and machinery
Employee dishonesty
Fire and property
Business interruption insurance (which could be important in the event of ariot or
natural disaster).
The amounts of coverage vary substantially. One state requires $10 million per occurrence,
another only $1 million per occurrence with $3 million aggregate.
Requiring that the contractor provide the state notice of the cancellation of any insurance policy
isaprudent practice. This can be addressed by requiring that the government agency be a named insured
on the policy, and provided with aright of notice of cancellation.

Performance Bond
Some states require performance bonds as a source of operational funds for the agency should the
provider default in some way. However, a number of agencies do not require performance bonds, since
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including a liquidated damages clause specifying that any damages imposed be paid from monies owed
the contractor will typically provide the agency sufficient financial protection. Moreover, the govern-
ment will typically wind up paying for required performance bonds, as the cost of the bond is likely to
be included in the contractor’s per diem rate. One observer wondered that if the government executes on
the performance bond, whether the bonding company would expect to take over the contract, a general-
ly undesirable resuilt.

D. Contract Monitoring, Enforcement, and Dispute Resolution

How an agency monitors the performance of the contractor may be the single most important key
to a successful contract. Although it is conceivably possible for a contractor to operate a facility in
complete compliance with the contract, those with the most extensive experience with such contracts say
compliance problems of some sort will predictably arise during the life of a contract, just as operational
problems are predictable in publicly run prisons. An effective monitoring program allows the agency to
identify problems early on, at atime when they are most easily corrected.

Monitoring properly focuses on compliance with the specific provisions of the contract.
However, attention to detail should not preclude sensitivity to larger questions of the overall climate of a
prison. “Climate” is difficult to objectify. Experienced corrections officials know that a prison that may
comply chapter and verse with the specifics of a contract and still not be a safe and healthy facility. For
instance, examination of disciplinary records may show that the prison is conducting its disciplinary
hearings properly, but not reveal that the prison staff isfailing to write infractions against inmates when
sound corrections management says they should be.

While experienced correctional professionals may, quite accurately, get asensethat all is not right
with a prison, such a*“gut feeling” would not be enough to invoke the formal remedial or punitive claus-
es of a contract. However, when those same professionals are pressed as to why they sense problems
with an institution, they usualy can articulate more specific reasons or discover them upon further
investigation. It will be important for the monitor to be able to discover those specific, contract
compliance related issues.

Quality Control and Quality Assurance

There are two different aspects of contract oversight that fall under the general heading of
“monitoring.” One can be described is“ quality control,” where the primary responsibility falls upon the
contractor to evaluate its own continuing level of compliance. The second can be described as “ quality
assurance,” which involves monitoring by the government according to an established protocol. Methods
of quality assurance are discussed in detail in the companion to this manual .6

6 Richard Crane, Monitoring Correctional Services Provided by Private Firms.
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It will be described in at least some detail in both the RFP and the final contract. The RFP could
specify a detailed quality control program the government expected of the contractor or, aternatively,
could ask bidders to describea quality control program they will provide, perhaps in accordance with
a set of general goals. Giving the contractor the task of designing a quality control program provides
another basis for evaluating proposals.

A quality control program in the hands of the contract provider is not a substitute for the agency’s
own quality assurance monitoring program. The latter is a necessity in all circumstances.

Enforcement M echanisms Short of Termination

When one thinks of responding to a breach of a contract, the most common remedy that comes
to mind is termination. But in most breach of contract situations, it will probably be in the state's best
interest to give the contractor an opportunity to correct the problem(s), rather than terminating the con-
tract. Abrupt termination creates obvious problems for the agency in finding another operator for the
institution or finding alternative housing for the inmates. Litigation over the termination is also a
possibility, but isinevitably a costly and time-consuming process.

Therefore, contractstypically give the agency means of addressing contract compliance problems
short of termination. These include allowing the contractor a set time period in which to cure deficien-
cies, perhaps without further penalty, but backed up with contract language that allows the agency to take
more punitive steps, often by imposing liquidated damages, should the contractor fail to do so. The
contract should allow the Department discretion to select what remedy (ies) to invoke in a particular sit-
uation.

Corrective action plans

A common approach to dealing with deficiencies in contractor performance is to begin with a
directive from the monitor or the agency that the contractor provide aplan of corrective action which will
address the correction of an identified problem within a specific timelimit. The contract can addressthis
process in varying levels of detail, but at the least could specify who will have the discretion to deter
the time a contractor will have to produce a plan of corrective action and in turn how much time the
contractor will have to implement the plan successfully. The time allowed for each step, devel oping the
plan, then implementing it, would be commensurate with the complexity and seriousness of the viola-
tion.

Liquidated damages
In many situations, problems of non-compliance warrant a response beyond asking just for a plan
of correction, yet still falling short of terminating the agreement. Agencies commonly address this
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middle ground through a liquidated damages clause, which allows the Department to impose damages in
some amount based on the nature and duration of compliance problems and, typically, to deduct the
amount of the liquidated damages from amounts otherwise due the provider.

Some contracts take a relatively general approach to the determination of liquidated damages.
For instance:

“The amount of liquidated damages that may be withheld shall be determined by the Director and
shall be proportionate to the level of service that is deficient or otherwise not in accordance with
the Contract and in no event shall exceed $5,000 per day.”

Others adopt a more structured approach under which the various topic areas of the contract are
weighted and then multiplied by a set dollar value. For example, one state breaks its contract into five
“service areas,” which are each assigned abase value of 1 —5. Servicearea 1, with avalue of 5, includes
inmate classification, custody and movement, access to courts, disciplinary procedures, inmate relations,
sentence reduction credits, sentence computation, and inmate records. Within a service area, different
types of breaches are assigned different values. Thus, a “failure of staff” is assigned a value of 5 while
a“failure to report” is assigned a value of 3. To compute the amount of liquidated damages, the service
area value is multiplied by the value of the breach. Thisfigure is then multiplied by $25 per day. The
resulting financial penalty can be substantial. “Collecting” liquidated damages is accomplished by pro-
viding that such damages may be withheld from monies the Department otherwise owes the contractor.

To forestall arguments over whether an amount of liquidated damages is inappropriately high,
some states include a clause in which the parties acknowledge the liquidated damages schedule and for-
mula and agree it is reasonable.

A clause which is intended to establish an agreed upon scale or measure of liquidated damages
does not avoid serious disputes between the agency and contractor over whether in fact a breach of a con-
tract provision has occurred. The agency will have to be prepared to prove a breach has taken place.

Liquidated damages clauses work best when applied to readily quantifiable areas of the contract.
For instance, it is much easier to show that there are consistent errors in disciplinary proceedings than to
show that staff is failing to write enough infractions, or is writing too many.

The Department should not bind itself to following any particular approach to responding to a
contract breach. The contract should be clear that the Department retains the discretion to invoke any of
the remedies the contract provides for responding to a breach, including termination.

I ncentive Awards
While most contracts focus on imposing penalties for non-compliance, at least one jurisdiction’s
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contract also takes the opposite tack, i.e., offering up to a 5% “award fee” over and above the base price
of the contract.

Should a contract include some form of bonus award, the contract should include the criteria by
which such awards would be given. The agency should expect some level of disagreement between
agency and provider over whether bonuses should be awarded, and their size. Having clear criteria for
the granting of bonus awards helps dispel accusations of favoritism between the government and a con-
tractor. Granting of bonus awards should be made contingent on legislative appropriation. Also, in con-
sidering whether to include an incentive award program, the agency should evaluate whether the program
will create amorale problem with its own employees, since laws typically would not permit such awards
to be made to public agencies or employees.

Dispute Resolution

Disputes of varying magnitude between the state and private provider are inevitable. They may
arise from compliance issues raised as part of the monitoring process, decisions by either party to termi-
nate, or in response to a variety of other internal and external forces. Perhaps the most obvious area of
potentially serious disputes is that of liquidated damages. The agency should expect the contractor to
contest whether grounds exist to impose liquidated damages. Simply the parties talking together can
resolve some disputes. Others can be addressed in hearing/appeal processes that may end with a final
decision by the head of the Department of Corrections. Beyond these, the agency may wish to consider
whether the contract should include an alternative dispute resolution process short of litigation.

Alternative dispute resolution processes, ranging from negotiation to mediation to formal arbi-
tration, can result in the settling of disputes much more quickly and cheaply than litigation through the
courts.

One contract requires the parties to go through a formal negotiation and mediation process, but
stopped short of mandatory arbitration. Other contracts alow the parties to consent to arbitration on a
case-by-case basis, but do not impose mandatory arbitration. One contract that included a mandatory
mediation clause provided that the parties would split the costs of the mediation, set forth a particular
process by which the mediation would be conducted, and specified how the mediator would be selected.
Perhaps most importantly, the contract required a non-binding decision by the mediator within 30 days
of the mediation hearing.

One of the more important areas in which to consider some sort of alternative dispute resolution
will arise when the contract permits the department to invoke some form of penalties, such as liquidated
damages, for contract non-compliance.

Most contracts specify a process by which the agency can find the contractor in non-compliance
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with various aspects of the contract and thus trigger whatever punitive or remedial processes the contract
contains, such as, corrective action plans or liquidated damages. There will be disputes over findings of
non-compliance, and the Department should consider whether it wants to provide any sort of forum or
mechanism short of litigation where the resolution of such disputes would be attempted. One alternative
is to create a formal appeal process within the agency. This might begin with some form of a fact-find-
ing hearing, and end with a decision by the agency Director. Another, perhaps complementary alterna
tive involves presenting the dispute to an outside, neutral body for consideration, where some form of
mediation or even arbitration would be attempted.

A relatively common area of disputes concerns monthly billings, especially where the correctness
of the counts on which per diem payments are based have been called into question, or whether deduc-
tions for other sorts of problems, such as unfilled vacancies, were properly made.

One state addressed this reimbursement dispute problem by requiring that the state advise the
contractor of reimbursement concerns on or before payment was due, but provided that all undisputed
amounts of the monthly bill would be paid on time. The contract indicated that if the parties could not
resolve the dispute within 30 days, either party could pursue its “legal remedies.” That contract had no
formal alternative dispute resolution process, however.

Termination in General

Situations may arise when it is determined that continuing the contract while the contractor takes
stepsto correct deficiencies is not a viable alternative, and the agency is compelled to terminate the con-
tract. There are two basic questions regarding contract termination that should be addressed in the con-
tract: (1) what grounds are necessary to terminate the agreement, and (2) if the contract is terminated,
what powers and duties does either party have to assure that the prison will continue to run and provide
for the inmates housed in it pending their removal or finding a new management team to take over facil-
ity operations. Should the agency terminate the contract, some time will be necessary for it to make
arrangements either to move its inmates to other facilities or to bring in a new management team to con-
tinue operation of the facility. Whether the latter is an option may depend on whether the Department
either owns the facility or leases it from the private provider in an agreement that is separate from the
operating contract.

Grounds For Termination

1. Termination for convenience. Contracts typically include a clause permitting the government
to terminate “for convenience” whenever such action is deemed in the best interest of the State.
Thisisararely used, draconian threat, which at least in theory allows the state to avoid having to
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show any sort of cause to justify atermination. Thereis commonly some advance notice require-
ment as part of a termination for convenience clause. Agencies should review their state law to
determine if invoking a termination for convenience clause will leave the agency liable for oth-
erwise un-reimbursed costs incurred by the contractor. This possibility could deter terminating a
contract under a termination for convenience clause.

2. Termination for cause. A clause should indicate what circumstances would give the state cause
for terminating. Various contracts list the following sorts of circumstances:
Bankruptcy or faltering financial circumstances of the contractor;
Breach of the contractor’s obligations under the contract;
Unavailability of funds; or
Destruction or condemnation of the property.

One state's contract provides immediate termination without prior notice to the provider
if there is an imminent threat to life or property caused by the contractor’s default. In
other situations, the contract requires ten days notice.

Defining “default” is also important. Consider this language: “breach, cancellation, or
persistent or repeated failure or refusal by a party to substantially fulfill any of its obligations
under the con tract” unless certain justifications are found to exist. Under this contract, the deci-
sion to terminate requires a“ default.” However, non-compliance with contract requirements that
do not riseto the level of “default” allow the State to invoke other remedies, including mone-
tary penalties.

3. Termination by mutual consent. The parties may agree that continuation of the contract is not
in either of their interests. A clause that addresses this possibility and how the contract should be
ended in such circumstances may smooth the termination process.

Agency Breach

Contract drafters should also consider what grounds, if any, might arise to justify the private
provider terminating the contract. The most obviousisthe failure of the government to pay its bills upon
presentation of proper documentation.

Replacement Services
The department should consider what it would do with the inmatesin a private facility should the
contract end unexpectedly, as a result of termination or other circumstance. The most obvious option is
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that the agency will ssimply return inmates to other prisons under its control. However, this may not be
feasible if those other prisons are full. Even if space is available, it may take some time to transfer hun-
dreds or even thousands of inmates. The contract should specify that the contractor remain responsible
for adequately providing for inmates in the event of termination until such time as aternative arrange-
ments may be made. If the Department owns the privately operated prison, or retains control over the
premises by reason of alease with the entity that does own the facility, it may be possible to replace the
management of Company X with a management team from Company Y. Presumably the bulk of the
employees of Company X will remain available to continue working in the prison.

The contract should also address the extent to which the original contractor isliable for addition-
al costs the agency incurs as aresult of a decision to terminate the contract.

In any event, planning for dealing with an unexpected end to the contract is something the
Department should address internally and in the contract. One contract goes so far as to require the con-
tractor to provide a plan, subject to the Department’s approval, for the orderly transfer of control of the
facility in the event of termination. This plan is to be provided relatively early in the contract period.

E. Physical Plant

L ease of facility

As noted elsewhere, the agency may reduce possible problems resulting from contract termina-
tion if it holds alease on the facility that is not tied to the operations contract. This lease might include
a purchase option.

Equipment and Supplies

Normally, the contractor is responsible for purchasing necessary equipment and supplies, often
subject to exceptions for certain types of expenditures. These expenditures are to come out of the stan-
dard per diem that the contractor receives. But, what isto become of the equipment at the end of the con-
tract?

Some contracts provide that all equipment becomes the property of the state at the end of the con-
tract period. This approach may deter a contractor from making substantial expenditures for equipment
asthe contract nearsitsend. Another approach sets the expectation/duty that the contractor will purchase
necessary equipment and the Department will buy it back at the end of the contract, subject to an agreed
upon depreciation schedule. Still others simply allow the contractor to retain ownership of all property
acquired during the contract.
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Maintenance and Repair
Contracts typically specify that the contractor will be responsible for maintenance and repair of
the facility. Additional requirements that appear in some contracts include:
All additions and improvements at all times be unencumbered and lien free.
A preventive maintenance program be maintained, using a particular computer
software which presumably would facilitate an audit of the program.
The contractor must create a reserve fund to pay for maintenance and repairs.
A schedule for inspections by the state.

F.  Security and control

Use of Force

Various legal questions can arise around the Department’s ability to delegate its ability to use
force against inmates through contract. This issue can become particularly perplexing with contracts for
placement of inmates in an out-of-state prison. For instance, even if the agency has the power under its
own state law to delegate its power to use force against inmates to a private party, how can that power
be transferred to a party acting in another state? These questions are best resolved through the enactment
of appropriate legidlation.

Assuming the agency is comfortable that it has the legal power to authorize a private company to
use force, including deadly force, against inmates, there is always the temptation to simply mandate the
contractor to adopt the agency’s existing use of force policy. This is an area where innovation may be
possible, however. The agency may want to consider allowing the provider to propose its own force
related policies, subject to the agency’ sreview and final approval. If the agency is not comfortable with
the provider’s proposed policies, it then has the option of mandating use of its own policies and proce-
dures.

In considering the approach it wishes to take regarding the provider’s use of force, the agency
may wish to remember the factors a court will examine in evaluating use of force under the Eighth
Amendment:

The need for force to be used;

The amount used in relation to the need;

The injuries sustained in the incident;

The threat perceived by the reasonable officer; and
Efforts to temper the use of force.’

7 Hudson v. McMillan, 112 Sect. 995 (1992).
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Issues that might be addressed in the contract regarding use of force include, but are not limited to:
The fundamental use of force palicy.
Adoption of aforce continuum.
Use of chemical agents, weapons such as batons, electrical devices, and other
“mechanical” devices which are intended to allow officers to properly control
inmates without having to resort to hand to hand combat. (Which of such tech-
niques and devices, if any, will be allowed, and under what circumstances, with
whose authorization, under what level of supervision. While such devices can be
valuable tools for the officer, they are subject to abuse. The contract should be
concerned about this possibility.)
Types of force or holds that are not allowed, or are limited to certain situations (in
some states, for instance, neck holds are considered deadly force.)
Use of Restraints. (When are they permitted? Under whose authorization? For
what periods of time? Periodic checks on well being of restrained inmates by
custody, medical, and mental health staff. Aswith the use of chemical agents, the
focus of the concern is the prevention of the abuse of restraints.
Video taping of force incidents.
Report preparation: (Who must prepare them? In what time frame? Content?
What controls around preparation are imposed to assure the reports are accurate?)
Supervision of uses of force.
Training (initial and in-service).

Deadly Force

Although deadly force is rarely used, because its potential consequences are so great, it warrants
special, careful attention. Can it legally be used by employees of a private contractor and if so, under
what circumstances? What types of weapons are authorized? Do private Correctiona Officers, when
engaged in hot pursuit, have the authority to use deadly force when off institution grounds?

Escapes

The contract should address what obligations the provider will have regarding inmate escapes.
Obviously, the contract should require immediate notification of escapesto local law enforcement and to
the Department.

Beyond notification requirements, the contract should address the extent to which the contractor
will be required to pursue an escapee and the extent to which pursuit off the grounds of the institution
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(and the use of force in such pursuit) is authorized under state law. One contract speaks of hot pursuit
within the boundaries of the facility. Another speaks of hot pursuit in “immediate areas until local law
enforcement has taken control.”

In addition to addressing notification and pursuit questions, some contracts commonly provide
that the contractor be responsible for costs associated with the pursuit, capture, and return of an escapee.
In individual cases, this could be a very substantial sum. However, it may help local law enforcement
agencies to be willing to promptly respond to an escape.

Emer gency Responses

Emergency response capabilities are vital to any prison. These should include an institution’s
internal ability to respond to the range of emergencies that can arise in the prison and links to law
enforcement, fire, and other emergency response organizations in the community.

Emergency response capabilities is another area where the question arises as to whether the con-
tractor should adopt a preparedness plan identical to the Department’s or, more generally, simply com-
patible with the Department’ s and which meetsits approval. In any event, there should be a requirement
that emergency preparedness plans in a variety of areas are developed by the contractor and are subject
to Department approval.

Some contracts include a clause that permits the Department to intercede in an emergency when
the contractor is incapable of handling the emergency with its own resources. How such a clause might
be triggered and who would trigger it presents serious questions. One state requires the contractor to
notify the agency of any emergency it was not capable of handling, but leaves unspecified the question
of how long the contractor must wait until essentially admitting defeat and requesting the agency’s aid.
The issue becomes more complex if the contract also requires that the contractor pay the cost of any
emergency intervention from local governmental authorities, such as police and fire agencies. In some
cases, there is provision for the contractor to reimburse services provided by state agencies, such as the
Department of Corrections.

Because of the concerns raised by the prospect of emergency situations, the agency will want to
include in the contract, as well as subsequent operating policies, a clear definition of what constitutes an
emergency and what are the notification requirements of the provider when an “emergency” arises.

Intervention by DOC personnel in emergency situations is always an option, except where geog-
raphy prohibitsit. Where DOC intervention is a possibility, specifying joint training for DOC and con-
tractor emergency response teamsin the contract is advisable. There should also be guidance in the con-
tract as to what circumstances would prompt agency intervention, and of what kind. In situations where
there is an on-site monitor, that person should also be involved in the decision to intervene.
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L ocal Government Assistance

Loca government assistance may be required in response to a variety of emergencies, including,
but not limited to, fires, inmate disturbances, escapes, and natural disasters. The contract should address
what types of local assistance may be necessary, and require the contractor to show it has satisfactory
agreements with appropriate local agencies for the provision of such aid.

Power to Detain Persons

Will aprivate provider be able to detain persons suspected of criminal activity, pending arrival of
the police? Note the importance here of agreements between the private provider and local law enforce-
ment authorities, dealing not only with aresponse to suspected criminal activity, but also support in emer-
gencies, such as major inmate disturbances.

Policies and Procedures Relating to Discipline

Contracts typically require the contractor to follow DOC disciplinary policies and procedures and
specify that DOC disciplinary forms be used.

The extent to which the Department chooses to participate directly in the disciplinary process
varies somewhat from jurisdiction to jurisdiction. This can range from requiring that DOC hearing offi-
cers preside over disciplinary hearings, to engaging DOC officials only consider formal appeals of hear-
ing results, to the Department restricting its involvement to monitoring the disciplinary process.

Good Time

It may be neither legally possible nor appropriate from a policy perspective to permit the con-
tractor to have direct control over an offender’s release date by granting or removing good time. Yet the
contractor will be the source of information about the inmate’ s performance in areas relevant to the deci-
sion to grant or deny good time, i.e., discipline, programming, overall behavior. It isadvisableto ask the
contractor to either provide raw information as to relevant factors or, additionally, recommendations on
the good time decision, but have the agency retain its authority over release policies.

Other Issues

A department may wish to consider whether it wishes to impose additional requirements regard-
ing discipline, including but not limited to such things as qualifications and training of hearing officers.
While the degree of constitutionally-grounded court oversight of inmate disciplinary processes has
waned somewhat after the Supreme Court decision in Sanding v. Conner, 115 Sect. 2293 (1995), the hear-
ing officer still may make a substantial number of decisions of constitutional importance, making train-
ing for thislegally sensitive position a special priority.
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G. Food Service

Food service isavital aspect of sound institution operation, and an essential part of any contract.
ACA Standards provides important guidance in this area.

Contract provisions on food service may address such issues as:
Food service administration;
Specia diets, both religious and medical;
Sanitation practices and sanitation inspections, both by the contractor as part of its
quality assurance program, and by government health departments (The
Department will want to receive copies of any inspections by outside agencies.);
Provision of recommended dietary allowances,
Menu cycles,
Nutritional analysis of the menu (one agency demands nutrient analysison adaily,
weekly, and monthly basis);
Control of meal service, addressing such things as portion control, favoritism, and
waste;
Temperature control of food (hot foods hot, cold foods cold, temperatures main-
tained at proper levels for health purposes);
Food service custody and security, including shakedowns and searches;
Employee and inmate health examinations and health records; and
Training.

H. InmateActivitiesand Programs

Inmate Activities L evels

Inmate idleness can be amajor contributor to inmate unrest. Organized inmate activities and pro-
grams will increase the cost of the contract. Contracts commonly address both what programs or activ-
ities will be provided and the length of time inmates should be occupied during the day.

One state demands that at least 80% of the population be involved full time (eight hours per day)
in work assignments or training. Additional programming, such as life skills or substance abuse treat-
ment, is considered outside the basic eight-hour requirement. Others require academic and vocational
programming for designated percentages of the inmate population.
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Accreditation

Where certification or accreditation of educational, vocational, or other types of programming is
available, the agency may choose to require that such programs be accredited or certified by appropriate
accrediting bodies.

Work and Industries Programs

It is common practice for operators of private prisons to be required to purchase materials from
the state' s prison industries program, so long as quality, price, and time of delivery are comparable to the
private sector. The agency should consider what qualifiers it wishes to put on a “buy from Industries’
clause. The contract should also address whether the Department will require the provider to provide
space for an industries program, and specify how that program would be operated.

If a jurisdiction’s prison industry program has been certified under the federal Private
Sector/Prison Industries Enhancement Certification Program,8 the agency should consider whether the
certification could be extended to industries programs to be created pursuant to the contract. Certified
programs are required to make deductions from inmate earnings. Where such deductions should go is
another area in which the contract should address.

Inmates Work and Pay

The contract should also address issues relating to inmate employment, and specify whether
inmates be required to work; if so, what wage scale will apply and will they be expected to contribute to
the cost of their incarceration? Commonly, pay scales comparable to the DOC scales are required.
Contracts sometimes specify that inmates work on facility operations and maintenance, but prohibit the
contractor from benefiting financialy from inmate work. In such cases, a clear indication of the mean-
ing of “benefit financially” is indicated.

Commissary

The inmate commissary may generate substantial amounts of money and pay wages to inmate
workers. The agency may want to include in the contract what is to become of Commissary revenues,
what products will be offered and what prices the commissary will charge for what it sells, and how the
Commissary revenues will be utilized.

8 See 18 USC § 1761 and Guidelines which appear at 64 Federal Register, Number 66, pages 17000 — 17014, April 7, 1999
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Inmate Programs: Education, Training, etc.
What programming beyond work will be required? Some examples include:

Basic orientation;
An inmate assessment program (note this requirement should be coordinated with
whatever other inmate assessment the Department may already have completed.);
Educational programs (GED, higher education);
Vocational programs,
Substance abuse and other counseling programs beyond the basic mental health
programming the contractor will be expected to provide;
Recreation; and
Library.

Where programs of various types are required, what standards will the Department wish to
impose on the programs to help assure quality? Some contracts require accreditation of certain programs
types where accreditation is available. Others speak of programs “comparable’ to those operating at
specified state institutions.

Drug Testing
The type of drug testing programs, if any, will the contractor be required adopt for both inmates
and staff should be specified in the contract.

l. Health Care

Health Care Services

Health care can be one of the more expensive and problematic aspects of prison operation. 1ssues about
medical care are certainly among the most frequently litigated. Adequate medical care essentialy
involves assuring that any inmate in the institution can get timely access to qualified medical providers
and, in turn, receive timely, appropriate treatment. The constitutional standard that the federal courts
impose, not being “deliberatefly] indiffer[ent] to serious medical needs,”® is not an exceptionally
demanding one. Yet serious legal problems can arise from any number of different aspects of a prison’s
medical system, including the system’ s basic organizational structure, its general operation, and its oper-
ation in specific cases. Health care services must include mental health services.

Accreditation
The delivery of sound medical services starts with a sound service delivery system. Most

9 Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976).
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contracts address this through requiring that the private provider’'s medical system become accredited
within a fixed time after the contract begins. Some agencies require accreditation through the National
Commission for Correctional Heath Care, others require only ACA accreditation. At least one agency
requires accreditation by the Joint Commission on Accreditation of Health Care Organizations (JCAHO).

Staffing
Contracts typically address medical staffing, defining the professional qualifications for the med-
ical staff and what hours and days doctors, nurses, dentists, mental health providers and other key med-
ical staff must be available. These clauses also address the availability of emergency medical services.
In jurisdictions where 24 hours per day, 7 days per week medical staff is neither required nor
available, the contract should address how medical needs will be addressed during hours when medical
staff is not on duty.

Sick Call

Contracts may address the frequency with which sick call must be conducted, the qualifications
of staff conducting sick call, and how quickly a medical provider must see an inmate after requesting to
be seen. The contract may also prescribe a sick call procedure that allows ready verification of its prop-
er operation.

Cost of Health Care

Major medical care will aimost certainly be provided off site. Off-site care can become very
expensive and disrupt the most carefully planned budget. While a Department may be able to absorb
unexpected medical costs, imposing the same requirement on the contractor may prove to be the finan-
cial straw that breaks the camel’ s back.

Contracts typically provide that at some point, or to some degree, the Department will re-assume
responsibility for the cost of health care for individual inmates. The contract should address the cir-
cumstances under which the cost of medical care reverts to the agency. Where a cost or time threshold
is set, the contract should also require the contractor notify the Department when that threshold is
reached.

Contracts often provide that after a certain period of time, inmates receiving off-site medical care
will be transferred back to the custody of the agency or that the agency will take over payment respon-
sibility. Other contracts shift the payment responsibility after off site medical bills exceed a given
amount.

If the contract provides that at some point the Department will take over responsibility for out-
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side medical expenses, the contract should provide for monitoring of referrals to outside medical
providers, to guard against the contractor making too many referrals as a means of shifting medical costs
from itself to the Department.

The contract may require the contractor to attempt to negotiate special rates with local hospitals
as a cost savings measure. The Department may want to also consider attempting to negotiate similar
agreements, if it anticipates taking over hospitalization costs from the contractor and not moving the hos-
pitalized inmate to a different facility.

The contract should allow the Department to assure itself that off-site resources are available and
open to inmates by, for instance, requiring that the provider have contracts with local hospitals.

Chronic ilinesses may be treatable on-site, but still be very expensive. The Department will want
to think through the issues involved in providing care and treatment indefinitely for inmates with chron-
ic illnesses, such as tuberculosis or HIV disease, and determine to what degree it and the provider are
respectively responsible.

Medical Records

Inmates' medical records will need to accompany them when they are transferred to and from the
private facilities. The contract should specify the form and content of the medical records, probably
requiring they be kept in a form consistent with Department medical records.

Transfers

How will transfers be coordinated so that medical records accompany the inmate and assurances
exist that necessary medical care will not be disrupted when an inmate is transferred? This concern is
particularly important when a transfer will require overnight stays en route.

Off-site Security
The contract should address how off-site security and transfers for medical care will be provided
and whose cost responsibility these are.

Dental Care
What levels of dental staffing will be required? What sorts of dental services are required? Will
preventive dental care be provided? How will emergencies be handled?

Ancillary and Specialty Services
The contract should address how ancillary and specialty services will be provided, including such
things as pharmacy, radiology and lab, and optometric care.
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Medical Programs

The Department will want to consider whether it wishes the contractor to provide other types of
medical programs and services, such as health education, wellness programs, smoking cessation, or spe-
cial illness or infectious disease programs, and specify them in the contract. Recent developments in
health care standards and practices for infectious diseases prevalent in the inmate population, such as
HIV disease and tuberculosis, make consideration of these programs more important than ever.

Sub-contracting Medical Services

Subcontracting may be of particular significance in the medical care area because of the preva-
lence of private prison medical companies. The RFP and the Contract should address thisissue. If the
primary contractor isto be allowed to sub-contract, the contract should specify to what extent the agency
reserves the right to approve or disapprove the proposed medical provider.

Bi-lingual and Interpretersfor Medical Services Operations

As elsewhere in other areas of operation, bi-lingual services for medical care will be necessary if
non-English speaking inmates will be among those transferred. Other interpreter services may be neces-
sary if, for instance, inmates with major hearing disabilities are transferred.

Inmate Co-pay Plans
There are a number of issues relating to the private provider’s administration of inmate co-pay

programs that will need to be addressed in the contract, namely:
Will the contractor be (a) alowed or (b) required to have an inmate co-pay plan,
under which inmates are charged a fixed amount for medical visits?
How much will be charged, and what types of medical visits/care will have
charges imposed and what types will not?
What will become of the money collected from the plan?
What means will inmates have to contest application of the co-pay rulesin parti-
cular situations?

Inmate Deaths
The contract should address how inmate deaths will be handled. The following issues should be
addressed in the contract:
Who will be responsible for notifying next of kin?
How rapidly must the contractor notify the Department?
Who is responsible for the cost of returning the remains, and to where?
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Public Health Reporting

The provider will be required to comply with various public health reporting requirements, con-
tingent upon state law. The Department will probably want to impose additional reporting requirements
on medical activity as part of its monitoring program.

J. |nmate Rights and Privileges

Accessto the Courts

Inmates Constitutionally protected right of access to the courts requires an affirmative response
by prison officials to assure the right may be exercised in a“meaningful” manner.10 Historically, most
agencies have attempted to meet their affirmative duty through the provision of law libraries, although
the Supreme Court indicated in its early leading access to the courts case that access to law libraries or
“persons trained in the law” could suffice.11

The Lewis case may effectively reduce the scope of the right of access to the courts as the right
had been generally understood prior to that decision. At the very least, the case clearly encourages
agencies to experiment with methods other than law libraries.

Law libraries of the sort required by pre-Lewis decisions are substantial investments of both
money and space. They require constant upkeep. Physical access to libraries can become management
problems for the ingtitution, especially when dealing with inmates housed in segregation. Also, law
libraries alone cannot provide meaningful access to the courts for an inmate who cannot read. For these
sorts of reasons, private companies have, at least on some occasions, chosen to provide attorneys for
inmates, instead of libraries. One knowledgeable observer of both inmate rights and private prison devel-
opment argues that provision of access to lawyers is a preferable aternative to law libraries.12

The area of access to the courts then would appear to be one in which an agency will want to con-
sider carefully whether it wants the private contractor to adopt the agency’ s approach to providing access
to the courts (which in most cases will depend heavily on law libraries) or whether it want to permit the
provider to try to take advantage of what Lewis offers. Alternative approaches would range from

Providing law libraries — the traditional approach;

Providing libraries of considerably reduced size;

Leaving the provider the option of providing libraries, paralegals, or lawyers, or
any combination thereof; and

10 L ewis v. Casey, 518 U.S. 343 (1996).

11 Bounds v. Smith, 430 U.S. 817 (1977).

12 Richard Crane, Crane on Corrections, VI Correctional Law Reporter 67 (February, 1995), VII Correctional Law
Reporter 55 (Dec./Jan., 1996).
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Providing lawyers, perhaps with the proviso that they are limited to assist-
ing only in attempting to negotiate inmate issues with the prison, and the
drafting and filing of complaints but cannot continue to represent the
inmate after the complaint is filed.

Where methods that might be considered experimental are permitted, the agency should monitor
these carefully. If successful, these methods could serve as models for the agency changing its general
approach to this question. Should the methods prove unsuccessful, the agency could potentialy share
liability for such failure. However, the liability exposure for a carefully designed experimental plan that
acourt later found unacceptable should not be substantial.

Regardless of how the agency chooses to approach the law library/access to persons trained in the
law issue, the contract should address the need for inmate access to notaries, supplies such as paper, pens,
and typewriters, and copying services.

Mail, Visiting, and Telephones

The contract must address how the provider will provide for mail, visiting, and inmate tel ephone
access. The most common model is to require the provider to adopt and follow DOC policies on these
issues. If the contractor is permitted to adopt its own policies and procedures, or ater DOC policies, the
agency should retain a“review and approval” power.

Special provisons will need to be made for handling legal mail and attorney-client visits. 1t may
also be necessary to provide some means of alowing confidentia telephone calls between lawyer and
inmate client.

There probably will be an inmate pay telephone system in the prison. The agency should con-
sider the extent to which it wishes to control or dictate expenditure of revenues from the system and the
level of accounting controls it wishes to impose.

There has been a certain amount of controversy recently over the amount charged for inmate tele-
phone calls, with some groups claiming that the collect call fees are so high asto amount to gouging. The
agency may wish to consider whether it will impose any sorts of controlsin this area.

While inmate tel ephone calls are commonly monitored, the agency should verify that the private
provider has the legal authority to monitor inmate calls.

Religion
Does the Department wish to put an emphasis on religious programming? What staffing require-

ments for religious leaders are desired?
Does the population to be transferred have any minority religious groups that have special
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requirements that the Department wants the contractor to address, such as dietary requirements and cer-
emonial needs of Native American, Jewish, or Muslim prisoners?

Resolving Religious Conflicts

Conflicts between inmates wishing to engage in various religious activities and the prison are
common, and are often the subject of litigation. Examples include such things as inmates wishing to
attend congregational services, wishing to wear long hair or beards, have special diets, wear religious
articles, possess religious literature which the institution may feel presents a security threat.

Sometimes there are questions of whether an inmate’ s expressed beliefs and practices are even “reli-
gious.”

Experience over the last couple of decades shows that while some corrections managers feel very
strongly about restricting certain religious practices (typically in the name of furthering facility securi-
ty), agencies that have chosen to tolerate such practices have done so without encountering significant
problems. A prime example of this is the varying approaches correctional agencies take to inmate hair
and beard length. While this is not the appropriate forum to debate whether or not inmates should be
allowed to grow long hair and beards, sufficeit to say that the contract should address both how the con-
tractor will address such questions and the extent to which the Department wants to participate in such
decisions. For instance, if the department takes one approach to a particular religious practice, it proba-
bly will not want the contractor to take the opposite approach. However, if a question about restricting
a particular practice arises for the first time in the private prison, the Department probably will want to
play a substantial role in the resolution of that question.

Volunteers

Given the breadth of religious beliefs and practices that will be encompassed in a large inmate
population, agencies commonly rely heavily on volunteers to assist in ministering to the religious needs
of inmates, as well as responding to their need and interest in having contact with free world volunteers
who can help respond to their alcohol and substance abuse treatment, educational, and vocational needs.
The contract should address the Department’ s expectations regarding such matters as seeking, screening,
training, and overseeing volunteers.

Welfare Fund
As noted earlier, there are a host of issues the contract will need to address relating to the inmate wel-
fare, notably:

Will there be some form of an inmate welfare fund?
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What will its sources of money be?

What can monies from the fund be spent on?

What sort of accounting requirements must be followed and will those be the same
as the rest of the Department’ s?

K. Staffingand Training

Staffing

The contractor’s proposed staffing pattern for the prison will typically be included in its response
to the RFPand then incorporated into the final contract. Changesin the staffing pattern will require DOC
approval.

Some contracts specify minimum qualifications for positions, sometimes identical to those main-
tained by the Department.

When a new facility is opened, inexperienced staff can undermine the success of a start-up oper-
ation. At least one state requires that 30% of security personnel have at least one year of experiencein
law enforcement or corrections. Experience is especially important for supervisors and managers.

The contract should specify what levels of background checks the contractor will be required to perform
in screening new employees and how thiswill be done. The results of these checks should be available

to the Department. Other issues that need to be addressed include:

. Will the contractor be allowed to hire ex-felons? Will it be alowed to hire
former DOC employees? One state alows ex-felons to be hired with DOC
approval. Another prohibits the contractor from hiring former DOC
employees without a Department recommendation.

Vacancies

Public correctional agencies often attempt to address budget problems by imposing hiring freezes
or delaying the replacement of staff that leave the agency. Money may be saved, but as a result, the
agency’s ability to fulfill its mission may be compromised. Clearly, in the context of a prison, if posi-
tions in the custody chain of command are left unfilled, facility security may be weakened.
Private providers may attempt to save money in the same way, and face the same risks. This possibility
raises two questions (1) do empty positions threaten security?, and, (2) Should agencies have to pay for
posts or positions that are not filled?

Contracts typically address the vacant position issue in ways that attempt to recognize that posi-
tions will become vacant, which set expectations for vacant positions to be filled within reasonable time
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periods, and which impose some sort of financial penalty if they are not. Here is one example:
The contractor shall notify the Department Contract Monitor in writing within three work-
ing days after the date a position becomes vacant. If aposition isleft vacant for more than
30 days for security staff and 60 days for al other staff, the Contractor will incur afinan-
cial penalty [set in accordance with a penalty schedule elsewhere in the contract].
However, the contractor may, prior to the expiration of the 30 or 60-day periods, request
that the Department grant an extension of 30 days. The request for extension must
include: 1) evidence that the contractor has diligently advertised the vacant position, and
2) copies of al applications or resumes submitted for the vacancy. The Department may,
at its sole discretion, grant on 30-day extension.

Another contract allows the financial penalty to be reduced if a post is filled with someone with
less than complete qualifications, e.g., when alicensed practical nurse (LPN) is assigned to serve in the
capacity of aregistered nurse (RN).

Should the contract or monitoring processes address the situation where a vacant positionisfilled
by transferring a staff member from another position? This could be done by the contractor to avoid
incurring the penalty for not filling the position but would still leave the basic problem — a staff shortage
— uncorrected.

Per sonnel records
The Department may wish to specify the content of personnel records and that the Contract
Monitor and/or other DOC officials have access to those records.

Hiring Preferences
Should a private facility be replacing a state run facility, the agency may consider requiring the
contract to give a hiring preference to state employees susceptible of losing their jobs when the state
facility closes. Other hiring preference issues that may need to be reflected in the contract include:
Does the agency want to require the contractor give some hiring preference to in-
state residents?
Does the agency want to require the contractor give some hiring preference to
residents from the immediate area in which the facility is located?
It should be noted that the goal of imposing hiring preferences based on place of residenceislike-
ly to conflict with the goal of opening the facility with as many experienced staff as possible.

Part Time Employees
One contract allows part time employees if fully trained and certified, but prohibits their being
used to fill avacancy in afull time position. It also prohibits their use in supervisory positions.
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Training

Proper training helps assure staff quality and helps reduce liability. Compliance with ACA
Standards can help agencies identify and address many training related questions, but some will still
remain.

Training presents a dilemma similar to that related to policies and procedures. Does the agency
wish to mandate that contractor employees receive precisely the same training as comparable state
employees receive, or alow the contractor to submit its own training package, subject to state review and
approval? Some states adopt the latter approach with the mandate that the contractor at least provide the
same number of hours of pre-service and in-service training as state correctional employeesreceive. It is
common that the Department reserve the right to approve both the form and content of training.

It is common that the Department reserve the right to approve both the form and content of train-
ing. The agency may want to evaluate how the contractor delivers required training. Unless the con-
tractor is provided access to a state academy, it may have difficulty assembling enough new employees
for atraining class. The agency should also consider what tasks, if any, a new recruit will be permitted
to perform before completing all or part of the mandated formal training.

Labor Disputes

Some states incorporate a “no strike” clause in their contracts. Regardless of whether a no-strike
clause appears in the contract, the contract should require the provider to address how it will respond to
a strike, work stoppage, or other labor dispute should such actions occur.

Compensation and Employee Benefits

What controls, if any, does the agency wish to assert over wages paid by the contractor? Options
include leaving wages totally up to contractor discretion, requiring the contractor to pay prevailing
wages, or demanding wages precisely match those paid state employees. Similar questions arise around
the benefit package the contractor offers its employees.

Volunteer and Volunteer Oversight

The contract probably will encourage the use of volunteersin avariety of ways. The Department
should consider the nature of the screening, training, orientation, and supervision requirements it wants
to impose on the contractor. Note also that a paid volunteer coordinator will add cost to the contract.

L. Indemnification and litigation

Indemnification and Litigation
Contracts uniformly include an indemnification clause under which the contractor is to defend
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and hold harmless the state and state officials from any lawsuit which, in the words of one contract, aris-
es from “the performance, acts, or omissions under the Contract by the Contractor or any of its officers,
agents, representatives, employees or subcontractors or arising from or related to afailure to comply with
any state or federal statute, law, regulation or rule by the Contractor or any of its officers, agents, repre-
sentatives, employees or subcontractors.” In other words, if the suit arises from something the contrac-
tor or persons acting on the contractor’s behalf did, the state is protected from the costs of liability and
the cost of defending the suit.

It isimportant in drafting the indemnification clause to be sure it extends to al types of lawsuits
that might arise from the operation of the prison. Not all of these are civil rights claimsfiled by inmates.
For instance, can a private party injured by an escapee bring a lawsuit against the prison or prison offi-
cias? Thistype of caseisallowed in at least some jurisdictions.

Some contracts attempt to list al the types of claims which contracts address. Here is a sample:
Any and al liability, claims, damages, losses, expenses, actions, attorney fees and
costs and lawsuits, whatsoever, including without limitation;

Civil rights claims;

Negligence claims;

Damage to real or personal property;

Arising from escape or attempted escape;

Claims of infringement of a patent, copyright, trade secret or trademark;
Discrimination;

Minimum wage;

Unfair employment practices,

Claims arising from publication of and data processed under the contract.

Cooperation

Despite indemnification clauses, cooperation between the agency and contractor will be impor-
tant in suits where both are named as defendants. Some contracts include clauses requiring cooperation
between the two parties in defending claims against either. Others provide that where the contractor is
involved in the actual defense of state employees, the contractor must use counsel satisfactory to the state
unless an insurance carrier conducts the defense.

Notice of L awsuits
Since important clocks start running when complaints in lawsuits are filed, it is important that
both the agency and the provider communicate closely and quickly when served with litigation. The con-
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tract should address what notice one party wants of suits filed against the other, how rapidly that notice
should occur (one contract speaks of 24 hours, another of 10 working days), and to whom the notice (and
probably copies of the initial pleadings) should be sent.

Settlements

The contractor may be defending and indemnifying state employees against damages claims. It
also may be defending claims that seek some form of injunctive relief where a court order could have a
significant impact on the manner in which the facility isrun. The effects of such orders could easily rip-
ple back into the Department of Corrections asawhole. In either situation, the agency could have avital
interest in the nature any settlement might take. Some contracts include a clause that forbids the con-
tractor from entering into any settlement without the written consent of the state.

Habeas Cor pus

While the most common type of inmate lawsuit to correctional administrators is the civil rights
claim brought in federal court pursuant to 42 USC § 1983, inmates also commonly challenge the legali-
ty of their convictions in habeas corpus proceedings, which may be filed in either state or federal court.
Habeas proceedings commonly name the custodian of the inmate as the respondent, i.e., the prison war-
den.

Contracts should address the matter of habeas petitions and the most common method of doing
thisisto provide that the state will continue to defend this type of lawsuit.

The contract should also address the means by which notice of a habeas case, which is served on
the private provider staff, will be sent to the appropriate state official and who that official is.
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Conclusion

This document does not attempt to provide all the answers to drafting a successful contract for
private prison beds. Nor does it attempt to offer a“model contract.” Thereisno “one-size fitsall” con-
tract for private prison space. The best contract is one drafted to meet the unique needs and expectations
of ajurisdiction, needs and expectations that the jurisdiction has carefully identified, defined, and refined
through careful thought and planning.

However, there are issues and concerns that are common to the great majority of private prison
bed contracts and this document attempts to identify at least most of those common issues. From the
contents of these pages, it is our hope that the agency approaching the contracting decision may be bet-
ter able to focus its thinking, understand questions it should ask itself and potential contractors, learn
from and build upon the experience of others, and produce a contract that allows it to successfully meet
its mission and goals.

Association of State Correctional Administrators 61



Contracting Manual William Collins

Bibliography

Books, Articles, Websites
Clark, John, Report to the Attorney General, Inspection and Review of the Northeast Ohio Correctional

Center, Office of the Corrections Trustee for the District of Columbia, 1998
http://web.crim.ufl.edu/pcp/census/1999/Figurel.html.

http://www.ucc.uconn.edu/~wwwsoci/fraser.ntml#ToC2

Crane, Richard, Crane on Corrections, VI Correctional Law Reporter 67 (February, 1995), VII Correctional
Law Reporter 55 (Dec./Jan., 1996). 65

Statutes and Regulations

18 USC § 1761
64 Federal Register, Number 66, pages 17000 — 17014, April 7, 1999

Court decisions

Bounds v. Smith, 430 U.S. 817 (1977)

Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976)
Hudson v. McMillian, 112 S.Ct. 995 (1992)

Lewis v. Casey, 518 U.S. 343 (1996).

Sandin v. Conner, 115 S.Ct. 2293 (1995)

Although not necessarily cited in the text, Contracts and / or Requests for Proposals from the fol-
lowing states were source material for this document:

Alaska
Georgia

Idaho
Louisiana
Michigan
Mississippi
Montana

New Mexico
North Carolina
Ohio
Oklahoma
Tennessee
Texas

The Federal Bureau of Prisons

Association of State Correctional Administrators 62



Appendix A

The following are pages demonstrate the evaluation processes and criteria
used in contracts from Idaho and Ohio.



idaho 1250 Bed Medium/Minimum Security Prison Idaho
Design-Build-Operate Offeror Selection

?
8

3 Proposal Review Process Summary
H The Review and Evaluation Process
¥
+ A Kick-Off meeting was conducted with the DOC Proposal Review Teams on Monday — August 18. A
§ schedule for the reviews was established. Key dates included:

Organize the Evaluation teams Aug 6 - 1.

Team 1 & 2 Reviews Aug 19-Sep 8

Team 3 Review and Scoring September 8 — 15

Interviews and Site Visits (If needed) Sep 15-26

Recommendation for Award Sep 26.

o Team 1 and 2 reviews involved team members reviewing the submittals (either independently or in
small groups) and noting their comments on the checklists provided. Some reviewers produced
matrices or other summary information. Several meetings were conducted with Teams 1 and 2 to
discuss issues and questions.

¢ CRSS Constructor’s staff provided coordination and support for the review teams. They also
conducted independent review of the proposals, and assisted in the review efforts of teams 1 & 2.
They collected detailed design evaluation information and prepared a number of matrices and
graphics to help compare the proposals, which are included in the attached material. CRSSC
facilitated review meetings for Teams 1, 2 & 3, and assisted in the reference checks.

e During the week of September 8 - 12, Team 3 met at the CRSS Constructors Boise Office
Conference room to score the proposals. During the scoring round, Team 3 conducted detailed,
candid discussions of the proposals and evaluation material, questioned the Team 1 & 2 members
regarding their findings and produced a single (consensus) scoring, based upon the scoring criteria
described in the RFP.

The agenda for the week consisted of the following:

Monday — Tuesday Presentations of evaluations by Teams 1, 2, and CRSSC staff
Detailed discussions of the evaluations and issues

Wednesday ~ Friday Proposal scoring and detailed discussions

e Team 3 used the scoring criteria described in the RFP:

Proposal Area: Maximum Points:
Facility Development 175 Points
Development Cost 150 Points
Correctional Services Quality 175 Points
Correctional Services Cost 150 Points
Architect/Engineer Qualifications 50 Points
General Contractor Qualifications 50 Points
Offeror Qualifications 150 Points
Total — Maximum Points 900 Points

¢ By the end of the day Friday, September 12, Team 3 had completed their reviews and scoring of the

individual criteria. They adjourned for the weekend, instructing CRSSC staff to prepare a final
tabulation of the scoring.
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1250 Bed Med/Min Men’'s Prison
Idaho Department of Corrections

Revised Score Summary Sheet

{Category |Max Points |

Development Proposal

Cell Housing Layout 26.25 21.00 13.13 13.13 10.50 21.00 18.38 13.13 7.88
Dorm Housing Layout 26.25 16.75 18.38 13.13 0.00 21.00 10.50 13.13 7.88
Site Layout & Circulation 28.25 18.38 21.00 21.00 15.75 18.38 7.88 7.88 5.25]
Future Expansion 26.25 5.25 21.00 21.00 13.13 13.13 5.25 15.75 13.13]
Medical Layout 17.50 14.00 8.75 14.00 15.75 17.50 12.25 12.25 17.50
Food Service Layout 17.50 17.50 10.50 17.50 15.75 12.25 12.25 10.50 12.25
Administration Layout 8.75 5.25 6.13 6.13 7.00 3.50 8.75 7.88 4.38
Indoor Recreation Layout 8.78 6.13 6.13 8.75 0.00 7.00 7.00 2.63 7.88
Vocational/Academic Layout 8.75 7.00 6.13 6.13 7.88 8.75 6.13 8.75 7.88
Industries Layout ' 8.75 8.75 5.25 7.00 6.13 8.75 5.25 7.00 7.00
Subtotal - 175.00 118.00 116.38 127.75] . 91.88 131.2 93.63 $8.88 91.00
Category Ranking 3 4 2 7 1 6 - 5 8 -
Development Cost 150.00 139.00 149.00 150.00 93.00 118.00] - 134.00 798.00{ . 103.00
Category Ranking 3 2 1 7 5 4 8 - 8 -
Correctional Services Proposal :

ACA Accreditation 26.25 7.88 15.75 18.38 0.00 21.00 21.00 0.00 0.00
Staffing Plan 28.25 26.25 10.50 21.00 18.38 18.38 23.63 10.50 10.50
Staff Experience 7.00 3.50 3.50 3.50 0.00 7.00 7.00 0.00 0.00
Staff Training Program 26.25 10.50 10.50 23.63 13.13 26.25 18.38 10.50 18.38
Security Staff Numbers 26.25 15.75 10.50 21.00 13.13 23.63 13.13 26.25 23.63
Food Service Plan 7.00 7.00 7.00 3.50 7.00 6.30 3.50 7.00 7.00
Maintenance Plan 8.75 7.00 6.13 5.25 7.00 7.00 2.63 1.75 5.25
Academic Program Participation 7.00 0.00 0.00 7.00 0.00 7.00 7.00 0.00 7.00
Hab/Rehab Program 7.00 4.20 4.20 2.80 2.80 6.30 7.00 1.40 7.00
Inmate Work Program 7.00 7.00 7.00 7.00 7.00 4.90 7.00 7.00 7.00
Quality of Plan 26.25 13.13 13.13 26.25 7.88 26.25 15.75 7.88 10.50
Subtotal 175.00 102.20 88.20 1398.30 76.31 154.00 126.00 72.28 86.25
Category Ranking 4 8 2 7 1 3 8 5

Per Diem Cost 150.00 150.00 145.00 120.00 108.00 117.00] - 143.00 105.00 114.00
Category Ranking 1 2 4 7 5 3 8 6

AE Qualifications .

No. of Corrections Projects 25.00 25.00 17.50 25.00 12.50 25.00 25.00 5.00 17.50
No. of Beds Designed 25.00 25.00 17.50 25.00 12.50 25.00 25.00 5.00 17.50
Subtotal 50.00 50.00 35.00 50,00 25.00 50.00 50.00 10.00 35.00
Category Ranking 1 | 5 i 7 T 1 f 8 | 5 |
GC Qualifications .

No. of Corrections Projects 25.00 20.00 15.00 10.00 25.00 22.50 15.00 25.00 12.50
No. of Beds Constructed 25,00 20.00 15.00 10.00 25.00 22.50 15.00 25.00 12.50
Subtotal 50.00 40.00 30.00 20.00 50.00 45.00 30.00 50.00 25.00
Category Ranking : 4 5 8 1 3 5 1 7 -
Offeror Qualifications

Net Worth 60.00 30.00 30.00 54.00 54.00 60.00 30.00 30.00 12.00
Beds Under Contract 45.00 22.50 2250 36.00 9.00 45.00 22.50 13.50 4.50
Local Team Partners 30.00 0.00 24.00 15.00 0.00 24.00 0.00 6.00 9.00
Aggregate Service Quality 15.00 10.50 7.50 13.50 6.00 15.00 12 00 6.00 9.00
Subtotal 150.00 83.00 84.00 118.50 69.00 144.00 84.50 55.50 34.50
Category Ranking 8 3 2 4 1 5 7 8
Total Score (Rounded) 900 663 848 728 513 759 6841 471 499
Overall Ranking 3 4 2 ) 1 5 8 7

10721197
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PART FOUR: EVALUATION OF PROPOSALS

Disclosure of Proposal Contents. The State will seek to open the Proposals in a manner that
avoids disclosing their contents. Additionally, the State will seek .to keep the contents of all
Proposals confidential until the Contract is awarded. The State will also prepare a registry of
Proposals containing the name and address of each offeror. The registry will be open for public
inspection after the Proposals are opened.

Rejection of Proposals. The State may reject any Proposal that is not in the required format,
does not address all the requirements of this RFP, or that the State believes is excessive in price
or otherwise not in its interests to consider or to accept. In addition, the State may cancel this
RFP, reject all the Proposals, and seek tc do the Work through a new RFP or other means.

Evaluation of Proposals Generally. The evaluation process may consist of up to four distinct
phases:

1. The Procurement Representative's Initial Review of all Proposals for Defects.

2. The Evaluation Committee's Evaluation of the Proposals.

3 Request for More Information (Interviews, Presentations, and/or
Demonstrations).

4, Negotiations. —

It is within the purview of the evaluation committee to decide whether phases three and four are
necessary. The evaluation committee will initially make this decision betore the evaluation
process begins. But the committee has the right to eliminate or add phases three and/or four or
add or remove sub-phases to phases two through four at anytime if the committee believes doing
so will improve the evaluation process.

Clarifications. During the evaluation process, the Procurement Representative or the evaluation
committee may request clarifications from any offeror under active consideration and may give
any offeror the opportunity to correct defects in its Proposal if the Procurement Representative
believes doing so does not result in an unfair advantage for the offeror and it is in the State’s
interests to do so.

Initial Review. The Procurement Representative will review all Proposals for their timeliness,
format, and completeness. The Procurement Representative will normally reject any late,
incomplete, or incorrectly formatted Proposal, though the Procurement Representative may elect
to waive any defects or allow an offeror to submit a correction.

If a late Proposal is rejected, the Procurement Representative will not open it or evaluate it for
format or completeness.

The Procurement Representative will forward all timely, complete, and properly formatted
Proposals to an evaluation committee, which the Procurement Representative will chair.

Committee Review of the Proposals. The evaluation committee will evaluate and numerically
score each Proposal that the Procurement Representative has forwarded to it. The evaluation
will be according to the criteria contained in this Part of the RFP. An attachment to this RFP may
further refine these criteria, and the committee has a right to break these criteria into components
and weight any components of a criterion according to their perceived importance.

The committee may also have the Proposals or portions of them reviewed and evaluated by
independent third parties or other State personnel with technical or professional experience that
relates to the Work or to a criterion in the evaluation process.
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The committee may also seek reviews of end users of the Work or the advice or evaluations of
other State committees that have subject matter expertise or an interest in the Work.

In seeking such reviews, evaluations, and advice, the committee will first decide, in writing, how
to incorporate the results in the numerical scoring of the Proposals. The committee may adopt or
reject any recommendations it receives from such reviews and evaluations.

The evaluation will result in a point total being calculated for each Proposal. Those offerors
submitting the highest rated Proposals will be scheduled for the next phase. The number of
Proposals forwarded to the next phase will be within the committee's discretion, but regardless of
the number of Proposals selected for the next phase, they will always be the highest rated
Proposals from this phase.

At any time during this phase, the committee may ask an offeror to correct, revise, or clarify any
portions of its Proposal.

The evaluation committee will document all major decisions in writing and make these a part of
the contract file along with the evaluation results for each Proposal considered.

Proposal Evaluation Criteria. In the Proposal evaluation phase, the committee will rate the
Proposals submitted in response to this RFP based on the following criteria and the following
weight assigned to each criterion:

RFP Requirements Weight Does Not Meet Meets | Exceeds | Greatly Exceeds

Cover Letter/Executive Summary 1 0 5 5

Offeror Profile 1 0 7 9

Staffing Plan and Replacement 1 0 7 9

Contingency

Offeror's Mandatory Qualification & Experience:

RFP Requirements Weight | Does Not Meet Meets | Exceeds | Greatly Exceeds

Two (2) years experience in 4 0 7 9

providing educational programs in a

classroom setting

Two (2) years management 4 0 7 9

experience involving human

resources, budget and management

as well as administration and

operation of a program or business

Three (3) references reflecting the 4 0 7 9

offeror’s experience providing

educational, employment, or social

programming services

Offeror’s Desirable Qualification & Experience:

RFP Requirements Weight | Does Not Meet | Meets | Exceeds Greatly
Exceeds

Five (5) years experience providing 4 0 5 7 9

educational program development
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Evidence of curriculum development:

Examples of programs including number 4 0 5 7 9
of participants, length of program, class
size, hours worked, both in preparation
and instruction to support the program

Evidence of programs developed for 4 0 5 7 9
students not suitable for conventional
mainstream instruction

Five (5) years experience providing 4 0 5 7 9
training in adult educational program
development

Two (2) years experience in employability 4 0 5 7 9
program development
Examples of community linkage 4 0 5 7 9

programs, relative to geographic diversity
within Ohio, relative to demographic
diversity of age groups served, and
relative to cultural diversity of population
served

Two (2) years experience providing 4 0 5 7 9
training and occupational counseling in
adult employability skills

Personne! Mandatory Requirements:

RFP Requirements Weight | Does Not Meet | Meets | Exceeds Greatly
‘ Exceeds
Completion of courses required for 2 0 5 7 9

associate degree in social or behavioral
science, criminal justice, education, or
comparable field

Experience in oral communication 2 0 5 7 9
Experience in record keeping 2 0 5 7 9
Experience in report writing 2 0 5 7 9
Experience in interviewing 2 0 5 7 9
Signed statement of compliance 0 5

Three references from organizations that 2 0 5 7 9

have received services from the proposed
candidate within the past ten (10) years

Note: The skill levels required for oral communications, recordkeeping, report writing, and
interviewing techniques will be ascertained from the Personnel Profile Summary forms and
resume. The resume must also reflect in detail the applicant's experience in oral
communications, recordkeeping, report writing, and interviewing techniques. Consideration will
be given for special training, relevant classwork, teaching and work related activities. All public
and private involvement in the specified areas should be narrated in adequate detail to represent
intensity/complexity leveis to aid evaluation.




Personnel Desirable Requirements:

RFP Requirements Weight | Does Not Meet | Meets | Exceeds Greatly
. Exceeds
Completion of undergraduate core program 2 0 5 7 9
in social or behavioral science, criminal
justice, education or comparable field
Two (2) years experience in adult 2 0 5 7 9
education and testing
Two (2) years experience in occupational 2 0 5 7 9
counseling
Knowledge and understanding of 2 0 5 7 9
community linkage programs through
social service agencies
Demonstrated experience delivering 2 0 5 7 9
educational services to diverse groups
Other Technical Requirements:
RFP Requirements Weight | Does Not Meet | Meets | Exceeds Greatly
Exceeds
Work Plan 1 0 5 7 9
Implementation Plan:
A. Explanation of how the 15, ¥z day 1 0 5 7 9
instructional sessions will accomplish
the program goals identified in the RFP
B. How the offeror plans to meet varied 1 0 5 7 9
needs of program participants
C. Plan that will be used to achieve the 1 0 5 7 9
highest completion rate of program
goals
Program Goals and Objectives
Description
A. Offeror must address all program goals, 8 0 5 7 9
primary objectives, & specific
requirements
B. Identify the assessment instrument(s) to 8 0 5 7 9
be used in career counseling
Curriculum/ Weight | Does Not Meet | Meets | Exceeds Greatly
Lesson Plan Exceeds
A. Detailed description and listing of
curriculum for each training session, to
include a lesson plan (for at least 15
class sessions) and time frame for each
module. The program description,
areas of instruction and activities must
be clearly stated and cover the
requirements in the RFP
1. Employment Readiness 10 0 5 7 9
2. Life Coping Skills 5 0 5 7 9
3. Community Resources 5 0 5 7 9
4. Retirement/Disability Planning 5 0 5 7 9
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Employment Plan

A. Offeror must submit a detailed 5 0 5 7
employment plan to demonstrate
connection between proposed activities
and gaining employment for participants

Once the technical merits of a Proposal are considered, as described above, the costs of that
Proposal will be considered. But it is within the committee's discretion to wait to factor in a
Proposal's costs until after any interviews, presentations and discussions are held. Also, before
evaluating the technical merits of the Proposals, the committee may do an initial review of costs
to determine if any Proposals should be rejected because of excessive cost. And the committee
may reconsider the excessiveness of any Proposal's cost at any time in the evaluation process.

Before considering costs, the committee will first adjust the cost of the Proposals to factor in the
preference given to Ohio-based offerors in Section 125.09 of the Code, if applicable. The
committee will then divide the offeror's total not-to-exceed fixed price for the Work by the
Proposal's totaled score based on the points received from the evaluation of the Proposal's
technical merits. One or more of the Proposals will then be selected for further consideration in
the next phase of the evaluation process. The Proposal(s) selected to be considered in the next
Phase will always be the highest-ranking Proposal(s) based on this analysis. That is, the
committee may not move a lower ranking Proposal to the next phase unless all Proposals that
rank above it are also moved to the next phase, excluding any Proposals that the committee
disqualifies because of excessive cost or other reasons. Alternatively, if there are to be no more
phases because the committee feels they are unnecessary or inappropriate, the proposal with the
lowest cost per point ratio will be awarded the Contract.

If the committee finds that one or more Proposals should be given further consideration, the
committee may select one or more of the highest ranking Proposals to move to the next phase.
The committee may alternatively choose to bypass any or all subsequent phases and make an
award based solely on the evaluation phase.

This RFP asks for responses and submissions from offerors, most of which represent
components of the above-criteria. While each criterion represents only a part of the total basis for
a decision to award the Contract to an offeror, a failure by an offeror to make a required
submission or meet a mandatory requirement will normally result in a rejection of that offeror's
Proposal. The value assigned above to each criterion is only a value used to determine which
Proposal is the most advantageous to the State in relation to the other Proposals that the State
received. It is not a basis for determining the importance of meeting any requirement to
participate in the Proposal process.

If the committee does not receive any Proposal that meets all the mandatory requirements, the
committee may cancel this RFP. Alternatively, if the committee believes it is in the State’s
interest, the committee may continue to consider the highest-ranking Proposals despite their
failure to meet all the mandatory requirements. In doing this, the committee may consider one or
more of the top Proposals, but the committee may not consider any lower-ranking Proposals
unless all Proposals ranked above it are also considered, except as provided below.

In any case where no Proposal meets all the mandatory requirements, it may be that an upper
ranking Proposal contains a failure to meet a mandatory requirement that the committee believes
is critical to the success of the RFP’s objectives. When this is so, the committee may reject that
Proposal and consider lower ranking Proposals. But before doing so, the committee must notify
the offeror of the situation and give the offeror an opportunity to cure the critical mandatory
requirement.
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If the offeror cures its failure to meet a critical mandatory requirement, its Proposal will continue to
be considered. But if the offeror is unwilling or unable to cure the failure, its Proposal may be
rejected. The committee then may continue to consider the other remaining Proposals, including,
if the committee so chooses, Proposals that ranked lower than the rejected Proposal.

Financial Ability. Part of the Proposal evaluation criteria is the qualifications of the offeror,
which includes as a component the offeror's financial ability to perform the Contract. This RFP
may expressly require the submission of audited financial statements from all offerors in the
Proposal contents attachment. But if the Proposal contents attachment does not make this an
express requirement, the evaluation committee may still insist that an offeror submit audited
financial statements for the past three (3) years if the committee is concerned that an offeror may
not have the financial ability to carry out the Contract.

In evaluating an offeror's financial ability, the weight the committee assigns, if any, to that
financial ability will depend on whether the offeror's financial position is adequate or inadequate.
That is, if the offeror's financial ability is adequate, the value assigned to the offeror's relative
financial ability in relation to other offerors may or may not be significant, depending on the nature
of the Work. But if the evaluation committee believes the offeror's financial ability is not
adequate, that decision will be a fatal one for the offeror's Proposal, and the committee may
reject the Proposal despite its other merits.

Interviews, Demonstrations, and Presentations. The Proposal evaluation committee may
require some offerors to interview with the committee, make a presentation about their Proposal,
and/or demonstrate their products or services. Such presentations, demonstrations, and
interviews provide an offeror with an opportunity to clarify its Proposals and to ensure a mutual
understanding of the Proposal's content. The presentations, demonstrations, and interviews will
be scheduled at the convenience and discretion of the evaluation committee and will be held at
the Rhodes State Office Tower, 30 East Broad Street, Columbus, Ohio 43215. Offerors will be
given 48 hours advance notice of the time for such.

The evaluation committee may record any presentations, demonstrations, and interviews.

The evaluation committee normally will not numerically rank interviews, demonstrations, and
presentations. Rather, each committee member may decide to revise his or her existing Proposal
evaluations based on the interviews, demonstrations, and/or presentations.

Contract Negotiations. The final phase of the evaluation process is contract negotiations.
Contract negotiations will be held at the Rhodes State Office Tower, 30 East Broad Street,
Columbus, Ohio 43215. Negotiations will be scheduled at the convenience of the committee. The
selected offeror(s) must negotiate in good faith.

Negotiations may be conducted with any offeror who submits a competitive Proposal, but the
committee may limit discussions to specific aspects of the RFP. Any clarifications, corrections, or
negotiated revisions that may occur during the negotiations phase will be reduced to writing and
incorporated in the RFP or the offeror's proposal, as appropriate. Any offeror whose response
continues to be competitive will be accorded fair and equal treatment with respect to any
clarification, correction, or revision of the RFP and will be given the opportunity to negotiation
revisions to its Proposal based on the amended RFP. But should the evaluation process have
resulted in a top-ranked Proposal, the committee may limit negotiations to only that offeror and
not hold negotiations with any lower-ranking offeror. If negotiations are unsuccessful with the top-
ranked offeror, the committee may then go down the line of remaining offerors, according to rank,
and negotiate with the next highest-ranking offeror. Lower ranking offerors do not have a right to
participate in negotiations conducted in such a manner.
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Auction techniques that reveal one offeror's price to another or disclose any other material
information derived from competing proposals are prohibited. Any oral modification of a proposal
will be reduced to writing by the offeror as described below.

Following negotiations, the committee will set a date and time for the submission of best and final
proposals by the remaining offeror(s). Best and final proposals may be submitted only once,
unless the committee makes a written determination that it is in the State's interest to conduct
additional discussions. In such cases, the committee may require another submission of best
and final proposals. Otherwise, discussion of or changes in the best and final proposals will not
be allowed. If an offeror does not submit a best and final proposal, the offeror's immediately
previous proposal will be considered the offeror's best and final proposal.

It is entirely within the discretion of the committee whether to permit negotiations. An offeror must
not submit a Proposal assuming that there will be an opportunity to negotiate any aspect of the
Proposal.

The committee is free to limit negotiations to particular aspects of any Proposal, to limit the
offerors with whom the committee wants to negotiate, or to dispense with negotiations entirely.

The evaluation committee generally will not rank negotiations. The negotiations will normally be
held to correct deficiencies in the preferred offeror's Proposal. If negotiations fail with the
preferred offeror, the committee may negotiate with the next offeror in ranking. Alternatively, the
committee may decide that it is in the interests of the State to negotiate with all the remaining
offerors to determine if negotiations lead to an adjustment in the ranking of the remaining offerors.

From the opening of the Proposals to the award of the Contract, everyone working on behalf of
the State to evaluate the Proposals will seek to limit access to information contained in the
Proposals solely to those people with a need to know the information. They will also seek to keep
this information away from other offerors, and the evaluation committee will not be allowed to tell
one offeror about the contents of another offeror's Proposal in order to gain a negotiating
advantage.

Before the award of the Contract or cancellation of the RFP, any offeror that seeks to gain access
to the contents of another offeror's Proposal may be disqualified from further consideration.

Negotiated changes will be reduced to writing and become a part of the contract file open to
inspection to the public. The written changes will be drafted and signed by the Contractor and
submitted to the evaluation committee within five (5) business days.

If the evaluation committee accepts the change, the Procurement Representative will give the
offeror written notice of the committee's acceptance. The negotiated changes to the successful
offer will become a part of the Contract.

Failure to Negotiate. If an offeror fails to provide the necessary information for negotiations in a
timely manner, or fails to negotiate in good faith, the State may terminate negotiations with that
offeror and collect on the offeror's bid bond, if a bid bond was required in order to respond to this
RFP.
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The following are indexes from Contracts from Alaska and Michigan.
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Contracting Manual Questionnaire

Name of primary contact person completing the survey:

Contact person:
Title:

Phone:

Email:

1 Origins of the decision to contract:

A. What was the origin your agency’s decision to contract with a private prison company to
house state inmates? (Please select one)

a) Department of Corrections b) Governor’s Office
c) Legislators d) Other sources
Comments:
B. Wasthe Department originally in favor of contracting?  Yes No

C. What was the mgjor impetus for contracting, and to what extent have these goals been
realized? (Please rank in order of importance from 1-4, with 1 being the most important)
a) A response to overcrowding
b) Saving money
¢) An alternative to building/operating state run facilities
d) Other:

Comments:

2. The Request for Proposal

A. What staff played important roles in the development of the RFP or similar preliminary
document? Please rank in order of importance from 1-5, with 1 being the most important)
a) State procurement agency staff (non-DOC)  b) Prison operations specialists
b) Agency counsel ¢) Consultants retained by the agency
¢) Other:

Comments:
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B. Towhat extent was your RFP based on RFPs from other jurisdictions, as opposed to being
an original document, uniquely developed for your needs? (Please circle one)

Very Much Much Somewhat Little Very Little
1 2 3 4 5
Comments:

C. a) In hindsight, do you believe the RFP process can be improved, and if so, how?

b) What are the strong and weak points of the process you followed?

c) Are there special pitfalls in this phase of the procurement process that others should be
watchful for?

3. The Evaluation and Selection Process

A. Describe the process you followed for evaluating proposals. How did it work? Who
participated in the process (Please only provide job titles/professional expertise)?

B. If not already provided in documents, what evaluation criteria were used, and how were
they weighted?
1)

2)
3)
4)
5)

C. Towhat extent was the process conducted primarily by DOC staff / consultants, as
opposed to the state procurement agency? (Please circle one)

Very Much Much Somewhat Little Very Little
1 2 3 4 5
Comments:
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D. Inhindsight, could the evaluation process be improved, and how? Please note strong and
weak points of the process. Would you make changes in the evaluation criteria or their
weighting? Are there any pitfalls to be wary of ?

Drafting the Contract

A. Who participated in drafting and negotiating the contract on behalf of the Department
(Please only provide job titles/professional expertise)?
1)

2)

3)

4)

5)

B. a) How complex were negotiations, or was it relatively simple after the RFP selection

process?
Very Complex Complex Somewhat Complex  Simple Very Simple
1 2 3 4 5
Comments:

b) If there were difficult issues to resolve, what were they, and could they have been
avoided?

C. Inhindsight, would you change anything about the drafting and negotiating process?
Please note strong and weak points of the process. Are there any pitfalls to be wary of ?
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5. Overview of the Contracting process

A. To the extent you have not already addressed it, are there other issues of importance
about the contracting process which you feel merit discussion?

Please submit via fax by July 17, 2000 to (860) 704-6420. All responses will be on a*“not for
attribution” basis and will not identify the source, unless you indicate you want to be identified.

Request for documents:
If you have contracted for secure prison beds with a private provider within the last three
years under a contract in which inmates from your state were the only inmates in the
institution operated by the private company, please send a copy of the most recent RFP and
contract. (Please note: this includes contracts between you and another governmental entity
where that entity has in turn contracted with a private provider to operate a secure correctional
facility.)

If you have contracted for secure prison beds within the last three years under a contract in
which the private facility where your inmates were housed also housed inmates from other
jurisdictions, please provide a copy of the most current contract or similar document which
governs or controls the arrangement. (Please note: thisincludes contracts with government
entities where a private provider ultimately is responsible for the daily operation of the
prison.) Additionally, when sending in this information please note what the percentage of
the total population of the facility was made up of inmates from your jurisdiction.

If your agency has policies and procedures or other written guidelines that address contracting
with other agencies for the housing of your inmates, please send a copy of such guidelines.
(Please note: this request is not asking for general contracting or procurement regul ations or
policies, but only material which relates specifically to contracting for the housing of inmates in
other jurisdictions. Additionally, we are not looking for documents pertaining to the traditional
housing of small numbers of inmates through interstate compact arrangements.)
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Association of State Correctional Administrators

Private Firm Questionnaire

Name of primary contact person completing the survey:

Contact person: Title:
Name of Firm: Email:
Phone:
1 How could the contracting process be improved? (This includes the contractor selection process.)
Comments:

2. What steps can a state take to develop an RFP or other solicitation of services that will elicit the
best possible responses from private providers? (Please try to be specific as possible.)

Comments:

3. What are some positive steps a state can take in drafting and negotiating a successful contract?

Comments:

ASCA Private Firm Questionnaire 1 Last printed 4/16/01




Association of State Correctional Administrators

Do you prefer competitive or non-competitive approaches to contracting?
Competitive [J Non-competitive [J

Do you prefer contracts that are for building, operating, or building and operating?
Building O Operating [ Building and Operating [

What is a reasonable amount of time for responding to an RFP? (# weeks)

How long should the government allow for building and ramping up afacility?
(# months)
What type of pricing schemes work best for your company?

How much flexibility is appropriate in your company’ s approach to operating afacility? Do
you prefer to follow government procedures or be allowed the flexibility to operate following
your own procedures?

Comments:

To what degree should your company be integrated into the operations of the Department of
Corrections? (i.e. training, conferences, intelligence sharing, information systems, etc.)

Comments:
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11.

12.

13.
14.

15.

Association of State Correctional Administrators

Are there any aspects of contracting that you think are mutually beneficial to your company
and the taxpayer?

Comments:

How could the monitoring process be improved?

Comments:

Do you prefer on-site monitors? Yes O No [

How many monitors are appropriate per 1000 beds?

What is the best way for monitors to bring problems to your attention? Should monitors
propose solutions?

Comments:
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Association of State Correctional Administrators

16. How should disagreements between your company and on-site monitors be resolved?

Comments:

17. What are some positive steps a state can take in monitoring a private firm’'s performance?

Comments:

18. Other comments/suggestions.

Please submit via fax by October 2, 2000 to (860) 704-6420.
Thank you for your time and attention.
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PRIVATIZATION RESOURCES

REPORTS

Trustee Report on Y oungstown (1998)
http://www.usdoj.gov/ag/youngstown.htm

Abt Report examining state of, practice, law and research of private prisons with overview of cost, savings and
performance.
http://www.nicic.org/pubs/prisons.htm

GAO Review - Comparing Privatization vs. Public Prisons.
http://www.securitymanagement.com/library/000231.html

INFORMATION

University of Connecticut’s Private Prison Research Site
www . ucc.uconn.edu/~logan/

National Criminal Justice Reference Service
WWW.NCjrS.org

National Institute of Corrections Information Center
www.nicic.prg/services/info_center

Private Corrections Link
http://web.crim.ufl.edu/pcp/

History of Private Prisons
www.crxs.com/history.html

Bureau of Prisons Home Page
http://www.bop.gov/

Private Prison Questions/Answers
WWW.rppi.org/prison/index.html

PRIVATE COMPANIES

Cornell Corrections
www.cornell corrections.com

Corrections Corporation of America
WWW.correctionscorp.com/

Correctional Services Corporation
http://www.correctional services.com/index2.html

Correctional Systems, Inc.
http://www.crxs.com/

Wackenhut Corrections
http://www.wackenhut.com/fr-wce.htm

PLEASE NOTE THAT THISLISTING ISNOT MEANT TO BE COMPREHENSIVE, BUT MEANT TO OFFER
VARIOUS VENUES FOR FURTHER INFORMATION ON PRIVATIZATION.




STATE/COUNTRY CONTACT INFORMATION

Alaska

Joseph Reeves

Deputy Director, Administrative Services
802 3rd Street

Douglas, AK 99824

phone; 907-465-3315
joe_reeves@correct.state.ak.us

Arkansas

Larry May

Deputy Director for Operations
P.O. Box 8707

Pine Bluff, AR 71611
870-267-6302; fax 870-267-6304
Larry.May@mail .state.ar.us

Arizona

Lacey Scott

Assistant Director, Prison Operations
Department of Corrections

1601 West Jefferson, MC 320
Phoenix, AZ 85007

602-364-0150; fax 602-364-0550
Iscott@adc.state.az.us

Federal Bureau of Prisons

Mike Janus

Administrator, Privatization and Special Projects Branch
Community Corrections and Detention Division

Federal Bureau of Prisons

32 First St, NW

Washington, DC 20534

202-307-0817

mjanus@hbop.gov

California

Gregory Harding

Assistant Deputy Director

Community Correctional Facilities Administration
Institutions Division

California Department of Corrections

1515 S. Street, Room 212-N

Sacramento, CA 95814

916-327-1471; 916-445-69336
GHarding@parolehg.corr.ca.gov

California

Donald Rex

Senior Management Auditor
California Department of Corrections
P.O. Box 942883

Sacramento, CA 94283-0001
916-445-0374; fax 916-358-2499
drex@eval comp.corr.ca.gov

Canada
Brian Low

Executive Lead-Alternative Service Delivery

Ministry of Correctional Services
Province of Ontario
25 Grosvenor Street, 17th floor

Toronto, Ontario CANADA M7A1Y6

416-327-0470; fax 416-327-1817
Brian.Low@jus.gov.on.ca

Colorado

Lou Archuleta

Director, Private Prisons
Department of Corrections

2862 S. Circle Drive, Suite 400
Colorado Springs, CO 80906-4195
719-226-4930
lou.archuleta@doc.state.co.us

Connecticut

Susan Savage

Director, Research
Department of Correction

24 Wolcott Hill Road
Wethersfield, CT 06109-1152
860-692-7807; 860-692-7586
susan.savage@po.state.ct.us

Delaware

Terence Martin

Deputy Bureau Chief

Delaware Department of Correction
Bureau of Management Services
245 Mc Kee Road

Dover, DE 19904

302-739-5601 Ext. 244
tmartin@state.de.us

Hawaii

Marian Tsuji

Deputy Director, Corrections
Department of Public Safety

919 AlaMoana Blvd., 4th Floor
Honolulu, HI 96814
808-587-1340; fax 808-587-1282
metsuji @al oha.net

lowa

Michael Savala

Assistant Director

lowa Department of Corrections
420 Watson Powell Jr. Way
DesMoines, IA 50309
515-242-5715; fax 515-281-7345
michael .savala@doc.state.ia.us



STATE/COUNTRY CONTACT INFORMATION

Idaho

Michagl Johnson

Administrator, Institutional Services
Department of Corrections

1299 N. Orchard Street, Suite 110
Boise, ID 83706

208-658-2137; tax 208-327-7458
mijohnso@corr.state.id.us

Kansas

Fred Phelps

Corrections Manager |1
Department of Corrections
900 SW Jackson, 4th floor
Topeka, KS 66612-1284
785-296-6534785-296-0759
fredp@kdoc.dc.state.ks.us

Kentucky

David Johnson

Branch Manager, Private Prisons
Department of Corrections

P.O. Box 2400

Frankfort, KY 40602

502-564-2220 Ext. 288; 502-564-3486
davidg.johnson@mail .state.kKy.us

Louisiana

Melissa Cook

Executive Management Officer

Department of Public Safety and Corrections
P.O. Box 94304, Capitol Station

Baton Rouge, LA 70804-9304
225-342-6956

M assachusetts

John Noonan

Director, Department of Corrections Health Services
45 Hospital Road, P.O. 317

Medfield, MA 02052

617-727-8528 Ext. 130; fax 617-727-8569

Maryland

Myles Carpeneto

Director of Procurement Services

Department of Public Safety & Correctional Services
300 East Joppa Road, Suite 1000

Baltimore, MD 21286

410-339-5015; fax 410-339-4240

carpenmj @nsl.dpscs.state.md.us

Michigan

Marsha Foresman

MI Department of Corrections
P.O. Box 30003

Lansing, Ml 48909
517-373-3680; fax 517-373-6883
FORESMMB @State.mi.us

Missouri

Ed Ambler

Contract Coordinator, Contract Management Unit
Department of Corrections

2729 Plaza Drive

Jefferson City, MO 65109

573-526-6494

Nebraska

Steven King

Planning & Research Manager
Nebraska Dept. of Correctional Services
P.O. Box 94661

Lincoln, NE 68509

402-479-5767, fax 402-479-5623
sking@dcs.state.ne.us

New M exico

Elizabeth Savage

I nspector General

Department of Corrections

P.O. Box 27116

SantaFe, NM 87502-0116
505-827-8633; fax 505-827-8367
elizabeth.savage@state.nm.us

Oklahoma

Dennis Cunningham, Private Prison Administrator
Private Prison Administrators

2200 N. Classen, Suite 1200

Oklahoma City, OK 73106

405-962-6080; fax 405-962-6089
dennis.cunningham@doc.state.ok.us

Oregon

Brian J. Bemus

Administrator, Classification and Transfer Unit
Oregon Department of Corrections

2575 Center St, NE

Salem, OR 97310

503-378-6186 Ext. 225; fax 503-373-7621
Brian.J.Bemus@doc.state.or.us



STATE/COUNTRY CONTACT INFORMATION

Pennsylvania

Tim Ringler

Chief, Div. of Fiscal Mgmt.
Department of Corrections

PO Box 598

Camp Hill, PA 17001
717-975-4896; fax 717-975-2242
tringler@state.pa.us

Rhode Island

Richard Frechette

Associate Director, Financial Resources
RI Department of Corrections

40 Howard Ave.

Cranston, Rl 02920

401-462-2555; fax 401- 462-3951
rfrechette@doc.state.ri.us

Tennessee

Debralnglis

General Counsel

TN Department of Correction

25 th Floor, Wm. R. Snodgrass Building
213 Eighth Avenue, N.

Nashville, TN 37243-0465
615-741-3087; fax 615-741-9280
dinglis@mail.state.tn.us

Tennessee

Sendy Parker

Assistant to the Deputy Commissioner

TN Department of Correction

320 6th Avenue, N.

Nashville, TN 37243-0465

615-741-1000 Ext. 4004; fax 615-532-8281
sparker@mail.state.tn.us

Texas

Tom Baker

Director, State Jail Division
Department of Criminal Justice
P.O. Box 13084

Austin TX 78711
512-463-5089
Tom.Baker@tdgj.state.tx.us

Utah

Craig Balls

Correctional Administrator 1
Utah Department of Corrections
Utah State Prison

14425 South Bitterbush Lane
Draper, UT 84020
801-576-7877; fax 801-576-7878
crusp2.challs@state.ut.us

Utah

Larry Haefeli

Corrections Assistant Director
Utah Department of Corrections
6100 South Fashion Blvd.
Murray, UT 84107
801-265-5579; fax 801-265-5726
Ihaefeli @udc.state.ut.us

Washington

Jim Thatcher

Chiet, Classification and Treatment
Office of Correctional Operations
Washington Department of Corrections
360-753-1598; fax 360-664-8754
jethatcher @docl.wa.gov

Wisconsin

Dick Verhagen

Administrator, Division of Adult Institutions
Department of Corrections

P.O. Box 7925

Madison, WI 53707-7925

608-266-6604
Richard.Verhagen@doc.state.wi.us

Wisconsin

Jeft Wydeven

Contract Administrator
Department of Correction

149 East Wilson Street

P.O. Box 7925

Madison, WI 53707-7925
608-266-8993
Jetfrey.Wydeven@doc.state.wi.us

West Virginia

Kathy Lucas

Corrections Program Manager

Mount Olive Correctional Complex

1 Mountainside way

Mount Olive, WV 25185

304-442-7213 Ext. 203; tax 304-442-7225
Klucasl@mail.wvnet.edu



